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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public,in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing have been given. These 
decisions do not include rules and regulations of general applica- 
bility which are required to be published in the Federal Register. 
For reasons of policy, the identities of the parties are not reported 
in decisions issued under one statute unless the Secretary in his 
decision has specifically ordered or directed such publication. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 1952 ed. 601 et seq.), the Com- 
modity Exchange Act (7 U.S.C. 1952 ed. Chapter 1), the Grain 
Standards Act (7 U.S.C. 1952 ed. 71 et seq.), the Packers and 
Stockyards Act, 1921 (7 U.S.C. 1952 ed. 181 et seq.), the Perish- 
able Agricultural Commodities Act, 1930 (7 U.S.C. 1952 ed. 499a 
et seq.), and the United States Warehouse Act (7 U.S.C. Chapter 
10). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, thus: 1 
A. D. 472. It is unnecssary to cite the docket or decision num- 
ber. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current unreported court decisions involving the regulatory 
laws administered by the Department will be published herein. 
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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 
UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 4459) 


In re MILROSE FooDS COMPANY, MILTON E. ROSENBERG AND RUTH 
ROSENBERG. CEA Docket No. 67. Decided December 14, 1955. 


Suspension of Trading Privileges—Futures Trading in 
Excess of Limit—False Reports 


Where the respondents sold 15 carlots each of January egg futures on two 
different days and held net short positions on such days of 65 carlots 
and 80 carlots, respectively, only 10 carlots and 6 carlots of which, 
respectively, represented hedges, and where the respondents submitted 
reports to the Commodity Exchange Authority which showed no sales on 
such days and reported their position in such future as 50 carlots, and 
in order to compensate for such omitted sales arbitrarily adjusted a 
report for a subsequent day by showing 57 carlots sold whereas only 27 
had actually been sold, held, the respondents exceeded the maximum 
position limit of 50 carlots, and since their books and records correctly 
reflected their transactions and positions, the discrepancies in the re- 
ports were not due to carelessness, negligence, or mistake but to inten- 
tional falsification, and respondent’s trading privileges are denied for 
a period of thirty days. 


Dismissal—Inactive Partner of Respondent 


Where it appears a respondent partner was not an active member of the 
firm and did not participate in any of the transactions involved, the 
complaint is dismissed as to that partner. 


*. Benj. M. Holstein for Commodity Exchange Authority. Mr. William C. 
Hurtt, of Pittsburgh, Pennsylvania, for respondents. Mr. John Curry, 
Referee, 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a quasi-judicial proceeding under Section 6(b) of the 
Commodity Exchange Act (7 U.S.C. Chapter 1) instituted by a 
complaint issued by the Assistant Secretary of Agriculture 
on March 29, 1955. The respondents are Milrose Foods Com- 
pany and two partners in the firm, Milton E. Rosenberg and 
Ruth Rosenberg, his wife. Respondent Milton E. Rosenberg man- 
ages and controls the business of the firm. 


1037 





1038 COMMODITY EXCHANGE ACT 
Cite as 14 A.D. 1037 


The complaint charges that the respondents traded in egg 
futures on the Chicago Mercantile Exchange in quantities in 
excess of permissible limits in wilful violation of section 4a of 
the act (7 U.S.C. 6a) and the order of the Commodity Exchange 
Commission establishing limits on position and trading in eggs 
for future delivery (17 CFR, 1953 Supp., 150.5), and that the 
respondents submitted false reports to the Commodity Exchange 
Authority in wilful violation of section 4i of the act (7 U.S.C. 6i) 
and sections 5.10, 5.11, 5.12, and 5.21 of the rules and regulations 
(17 CFR 5.10, 5.11, 5.12, 5.21). 


In a letter addressed to the Hearing Clerk on April 15, 1955, the 
respondents admitted some of the material allegations of the 
complaint, denied others, and remained silent with respect to the 
balance of the allegations. Respondents specifically denied that 
they had submitted false reports or that any of the violations 
were wilful. A hearing was requested. 


John J. Curry, Office of Hearing Examiners, United States 
Department of Agriculture, was assigned as refreree in the pro- 
ceeding and presided at the hearing which was held in Pittsburgh, 
Pennsylvania, on May 5, 1955. At the hearing, Milton E. Rosen- 


berg appeared on behalf of himself and the other respondents. 
Benjamin M. Holstein, Office of the General Counsel, United 
States Department of Agriculture, appeared as counsel for the 
complainant. After the hearing, the parties filed suggested find- 
ings of fact, conclusions and orders and briefs. 


The referee issued a report recommending that respondents 
Milrose and Milton E. Rosenberg be found to have violated the 
act as charged in the complaint but that, pursuant to complain- 
ant’s suggestion, the complaint be dismissed as to Ruth Rosenberg 
since she did not appear to be an active member of the firm and 
did not participate in any of the transactions involved. The 
referee recommended also that the contract markets be ordered 
to refuse trading priviliges to Milrose and Milton E. Rosenberg 
for a period of 15 days. The respondents filed execptions to the 
report and the complainant also objected to the proposed sanction 
contending that the refusal of trading privileges should be for 
a 30-day period. Oral argument upon the exceptions was held 
before the Judicial Officer in Washington, D. C., on November 4, 
1955. In the posthearing procedures, the respondents were repre- 
sented by William C. Hurtt, Pittsburgh, Pennsylvania. 





MILROSE FOODS CO. 
Cite as 14 A.D. 1037 


FINDINGS OF FACT 


1. Respondent Milrose Foods Company is a partnership with 
offices at 16th and Smallman Streets, Pittsburgh, Pennsylvania. 
The said partnership is in the egg merchandising business and 
trades in eggs for future delivery on or subject to the rules of 
contract markets. At all times material to these findings, the 
said partnership enjoyed membership privileges on the Chicago 
Mercantile Exchange, a duly designated contract market under 
the Commodity Exchange Act. 


2. Respondents Milton E. Rosenberg and Ruth Rosenberg are 
members of the respondent partnership. Respondent Milton E. 
Rosenberg manages and controls the business of the firm and 
was responsible for the transactions hereinafter described. Re- 
spondent Ruth Rosenberg was not an active member of the firm 
and did not participate in any of such transactions. 


3. On December 23, 1954, respondent Milrose had a net short 
position of 50 carlots of January 1955 egg futures on the Chicago 
Mercantile Exchange. On that date and while holding the said 
position, respondent Milrose sold 15 carlots of January 1955 egg 


futures on the Chicago Mercantile Exchange thereby increasing 
its short position in such future to 65 carlots. Ten carlots of 
the said position represented hedging. On December 24, 1954, 
respondent Milrose sold an additional 15 carlots of January 1955 
egg futures on the Chicago Mercantile Exchange, thereby in- 
creasing its short position in such future to 80 carlots. Six carlots 
of the said position represented hedging. 


4. On December 23, 24, 29, and 31, 1954, respondent Milrose 
held open contracts in January 1955 egg futures on the Chicago 
Mercantile Exchange equal to or in excess of 25 carlots. Ac- 
cordingly, Milrose was required to report to the Commodity 
Exchange Authority with respect to all transactions executed 
and all open contract positions in egg futures held by it on the 
said dates, as provided in section 4i of the Commodity Exchange 
Act (7 U.S.C. 6i), and sections 5.10, 5.11, 5.12, and 5.21 of the 
rules and regulations thereunder (17 CFR 5.10 5.11, 5.12, 5.21). 


5. On January 14, 1955, the Commodity Exchange Authority 
received from respondent Milrose reports purporting to show its 
transactions and open contract positions in egg futures on De- 
cember 23, 24, 29, and 31, 1954. 





1040 COMMODITY EXCHANGE ACT 
Cite as 14 A.D. 1037 


a. The report for December 23, 1954, showed that respondent 
Milrose had made no purchases or sales of January 1955 egg 
futures on that date and held a short open contract position of 
50 carlots. In fact, as shown by Finding of Fact 3, respondent 
Milrose had sold 15 carlots and held a short position of 65 carlots 
in such future on that date. 


b. The report for December 24, 1954, showed that respondent 
Milrose had made no purchases or sales of January 1955 egg 
futures on that date and held a short open contract position of 
50 carlots. In fact, as shown by Finding of Fact 3, respondent 
Milrose had sold 15 carlots and held a short position of 80 carlots 
in such future on that date. 


c. The report for December 29, 1954, showed that respondent 
Milrose held a short open contract position of 50 carlots in 
January 1955 egg futures on that date. In fact, the said respon- 
dent held a short position of 80 carlots in such future on that 
date. 


d. The report for December 31, 1954, showed that respondent 


Milrose had sold 57 carlots of January 1955 egg futures on that 
date. In fact, the said respondent had sold 27 carlots of such 
futures on that date. 


6. All transactions in Jaunary 1955 egg futures executed for 
the account of Milrose on December 23, 24, 29, and 31, 1954, and 
all positions in such future held by the respondent firm on the said 
dates were reflected in its books and records. The reports filed 
by Milrose did not reflect the positions shown on its books and 
records. 


7. On or about January 11, 1955, respondent Milton E. 
Rosenberg directed William C. Heyl, an employee of Milrose, to 
prepare the reports described in Finding of Fact 5, and Heyl 
prepared each of the reports at that time. In preparing such 
reports, Heyl did not refer to the books and records of Milrose 
but merely copied certain figures as to the firm’s short position 
in January 1955 egg futures from a prior report which Milrose 
had submitted to the Commodity Exchange Authority. In order 
to balance the discrepancy due to the omission from the December 
23 and 24 reports of the 30 carlots sold on those dates, Heyl, in 
preparing the report for December 31, added 30 carlots of Janu- 





MILROSE FOODS CO. 1041 
Cite as 14 A.D. 1037 


ary 1955 egg futures to the quantity of such futures actually sold 
on that date, as decribed in Finding of Fact 5d. 


8. At the time of the transactions described in Findings of 
Fact 3 and 5, respondent Milton E. Rosenberg was aware of the 
requirements with respect to maximum speculative limits and 
with respect to the necessity for reporting positions equal to or 
in excess of 25 carlots in a single egg future. 


9. On December 27, 1954, the Commodity Exchange Author- 
ity informed respondent Milton E. Rosenberg by letter that the 
firm had not reported its trading of December 23, that a report 
covering its trading of December 24 was not correct, and re- 
quested that the necessary reports and corrections be transmit- 
ted. Respondent Milton E. Rosenberg, acknowledged this letter, 
explained that he was then on vacation, and stated that all re- 
quired reports would be submitted by January 12, 1955. On 
January 14, 1955, the Commodity Exchange Authority received 
the reports described in Finding of Fact 5. On February 1, 1955, 
the Commodity Exchange Authority informed respondent Mil- 
rose by letter of the discrepancies between the said reports and 
the firm’s trading, and requested an explanation or further 
information. Respondent Milton E. Rosenberg replied to this 
letter on February 8, 1955, stating that the information which 
the Commodity Exchange Authority had with respect to the 
firm’s trading was correct; that the violations were due to con- 
fusion, ignorance, negligence, and mistake; and that there was 
no intent or design to conceal anything. On February 25, 1955, 
the Commodity Exchange Authority sent another letter to re- 
spondent Milrose concerning these violations and received a 
reply thereto. None of the letters from respondent Milton E. Ros- 
enberg to the Commodity Exchange Authority with respect to 
these violations contained any mention of hedging transactions 
other than those mentioned in Finding of Fact 3. 


10. On March 8, 1955, Arthur R. Grosstephan of the Com- 
modity Exchange Authority interviewed respondent Milton E. 
Rosenberg and informed him that the Commodity Exchange 
Authority was contemplating recommending the issuance of a 
complaint with respect to these violations, and Grosstephan dis- 
cussed with Rosenberg the procedure which is followed after the 
issuance of a complaint. 





COMMODITY EXCHANGE ACT 
Cite as 14 A.D. 1037 


CONCLUSIONS 
I 


Section 4a of the Commodity Exchange Act (7 U.S.C. 6a) pro- 
vides as follows: 


“. . . it shall be unlawful for any person— * * * 


“(B) directly or indirectly to buy or sell, or agree to buy or 
sell, under contracts of sale of such commodity for future 
delivery on or subject to the rules of any contract market, 
any amount of such commodity that shall result in giving 
such person a net long or net short position at any one time 
in or with respect to any such commodity in excess of any 
trading limit fixed by the commission for net long or net 
short position in such order for or with respect to such 
commodity. 


“(3) No order issued under .. . this section shall apply to 
transactions which are shown to be bona fide hedging trans- 
actions. ...” 


The order of the Commodity Exchange Commission establish- 


ing limits on position and daily trading in egg futures (17 CFR, 
1953 Supp., 150.5) provides as follows: 


“§ 150.5. Limits on position and daily trading in eggs for 
future delivery. The following limits on the amount of 
trading under contracts of sale of eggs for future delivery 
on or subject to the rules of any contract market, which may 
be done by any person, are hereby proclaimed and fixed, to 
be in full force and effect on and after October 1, 1951. 


“(a) Position limit. The limit on the maximum net long or 
net short position which any person may hold or control 
in eggs on or subject to the rules of any one contract market 
is 150 carlots in any one future or in all futures combined; 
Provided, That no person may hold or control a net long 
or net short position in excess of ... (4) 50 carlots in the 
January egg future. * * * 


“(C) Bona Fide Hedging. The foregoing limits upon position 
and daily trading shall not be construed to apply to bona 
fide hedging transactions...” 


After the sale of December 23, 1954, Milrose held a short 
position of 65 carlots in January 1955 egg futures, ten carlots 





MILROSE FOODS CO. 1043 
Cite as 14 A.D. 1037 


of which may be accepted as representing hedges. On that date, 
therefore, the respondent firm had exceeded the limit by five 
carlots. On December 24, 1954, Milrose sold an additional 15 
carlots of January 1955 egg futures which increased its short 
position in such future to 80 carlots. Only six carlots of this 
position represented hedging and, therefore, Milrose exceeded 
the limit by 24 carlots. 


During this proceeding, the respondents seemingly took the 
position that because Milrose handled 30 carlots of cash eggs a 
month, 30 carlots of its futures position should be considered 
hedging and thus the trading limit would not have been exceeded. 
Milrose’s report for December 23 showed 10 carlots as hedges 
and while its report for December 24 showed no hedges, six 
carlots were credited to Milrose as hedges because a subsequent 
report by Milrose showed six carlots of cash eggs in its inven- 
tory on that day. Milrose, then, has been given credit for all 
hedging operations claimed by it and all futures sales which 
appeared to be hedging operations. The attempt now to classify 
additional futures sales as hedging is belated and ineffective. 
Moreover, the mere fact that Milrose handled 30 carlots over 
the period of a month would not entitle it to claim 30 carlots of 
futures sales as hedges under the act on any particular day since 
it would be necessary for Milrose to have 30 carlots in inventory, 
or contracts to buy 30 carlots at fixed prices, at one time. See In 
re Corn Products Refining Co., 138 A.D. 1117 (1954). Therefore, 
the respondents’ intimation that the maximum trading limit was 
not exceeded is without merit. 


II 


As shown by Finding of Fact 4, Milrose was in reporting status 
on December 23, 24, 29, and 31, 1955, because it held open con- 
tracts in January 1955 egg futures on the Chicago Mercantile 
Exchange equal to or in excess of 25 carlots. The reports sub- 
mitted to the Commodity Exchange Authority by respondent 
Milrose covering its activities on December 23 and December 24 
failed to show that the firm had sold any January 1955 egg 
futures on those dates and represented its position in that future 
to be less than it actually was. The report for December 29 also 
misrepresented the firm’s position, and the report for December 
31 showed 57 carlots of January futures sold instead of 27. 





COMMODITY EXCHANGE ACT 
Cite as 14 A.D. 1037 


III 


The respondents do not dispute the fact that the firm traded 
and held positions in excess of the permitted limits on the dates 
in question. Nor do they dispute the fact that the reports which 
the firm submitted failed to show such trades and misrepresented 
such positions and other positions and trades. They insist how- 
ever that the violations were not wilful but were due to confusion, 
ignorance, unintentional mistake, etc. The gist of respondents’ 
argument that the violations were unintentional is that respon- 
dent Milton E. Rosenberg conducted trades while on vacation 
in Florida, that he was busy with his additional duties of acting 
as associate broker for Helfer-King & Associates, and that on his 
return to the Pittsburgh office he carelessly allowed an employee 
to file the required reports without checking by him. 

Respondent Rosenberg had been trading in commodity futures 
for 23 years. He stated at the hearing that he had been specifically 
informed about the trading limit and reporting requirements 
under the act and that he knew what they were prior to the trades 
in question. He testified that he kept records of the trades made 
from Florida and that he was in constant communication with 
his office in Pittsburgh. He examined his firm’s records on his 
return to Pittsburgh and found that they included the trans- 
actions which he had made from Florida. At the time the reports 
were prepared, the firm’s books and records reflected all the 
transactions executed and positions held on the dates in question. 
Mere reference to the books was all that was necessary to estab- 
lish the true situation and permit the submission of correct 
reports. 

Finally, all these reports were prepared at the same time, and 
the employee who prepared them admitted that he arbitrarily 
adjusted the report for December 31 to compensate for the sales 
omitted from the reports for December 23 and December 24. 
This cannot be explained as carelessness, negligence, or mistake. 
It was intentional misrepresentation of the facts. Too, the false 
reports were submitted after specific request from the Commodity 
Exchange Authority for correct and complete reports. Under the 
circumstances then, it is not a meritorious defense either legal* 
or otherwise to claim that the employee who prepared the reports 
did not clear them through Rosenberg. Rosenberg was put on 
particular notice as to the necessity for filing these reports and 
that they should be correct. 


18ee section 2(a) of the act (7 U.S.C. 1952 ed § 4). 





NEW JERSEY COOP CO., INC. ET AL. 1045 
Cite as 14 A.D. 1045 


In the light of the foregoing, it is concluded that the recom- 
mendation of the complainant as to the sanction should be 
adopted, namely that the contract markets should be ordered to 
refuse trading privileges to respondent Milrose and respondent 
Milton E. Rosenberg for a period of 30 days. 


ORDER 


Effective February 1, 1956, all contract markets shall refuse 
all trading privileges to respondents Milrose Foods Company and 
Milton E. Rosenberg for a period of thirty (30) days, such 
refusal to apply to all trading done and positions held directly 
by the said Milrose Foods Company or Milton E. Rosenberg, and 
to all trading done and positions held indirectly through persons 
owned or controlled by them, or either of them, or otherwise. 

The proceeding is dismissed as against Ruth Rosenberg. 

A copy of this decision and order shall be served upon the 
parties by registered mail or in person and upon each contract 
market. 


(NO. 4460) 


In re NEW JERSEY CooP COMPANY, INC., et al. P&S Docket Nos. 
553, 554, 555. Decided December 1, 1955. 


Continuation of Rates and Charges 


Since the parties are agreed that the current rates and charges should be 
continued in effect, respondents are authorized to continue such assess- 
ments to and including December 31, 1957. 


Mr. John L. Currin for Livestock Division, Agricultural Marketing Service. 
Mr. Louis Deitel, of Hoboken, New Jersey, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.). The respondents are now 
operating under an order issued on December 1, 1953 (12 A.D. 
1399), authorizing them to continue assessing to and including 
December 31, 1955, a charge of 90 cents per coop for the rental 
of coops to the live poultry industry which charge was originally 
authorized by an order issued on December 26, 1951 (10 A.D. 
1504). 
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By a petition filed on November 9, 1955, the respondents re- 
quested that the existing rate order “be permanently extended by 
the Secretary until such time as it is deemed necessary to change 
same.” 

Prior to the issuance of the order of December 26, 1951, au- 
thorizing an increase in the coop charge, notice of the petition 
therefor was given to the public, and, although interested persons 
were afforded an opportunity to indicate a desire to be heard 
in the matter, no interested person notified the Hearing Clerk 
of a desire to be heard. Inasmuch as the present petition does not 
involve an increase of rates and charges lawfully prescribed 
by the Secretary or any rates and charges for services not here- 
tofore covered by order, it is found that further notice and public 
procedure on this order are unnecessary. 

The Livestock Division filed an answer recommending that an 
order be issued authorizing respondents to continue assessing the 
current coop rental charge to and including December 31, 1957. 

Since the parties are agreed that the current charge should 
be continued in effect, respondents are authorized to continue 
assessing such charge during the life of this order. In lieu of the 
monthly reports heretofore filed, respondents shall file semi an- 


nual reports as of June 30 and December 31 of each year showing 
their income and expenses and the number of coops rented. 

This order shall become effective on January 1, 1956, and re- 
main in effect to and including December 31, 1957. 

Copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 4461) 


In re JOSEPH W. ESPEL AND LEO H. ESPEL, d/b/a WM. ESPEL 
Sons. P&S Docket No. 2162. Decided December 30, 1955. 


Suspension of Registration—Violation of Act—Cease and 
Desist—Causing Purchases or Sales of Livestock to be 
Made Under False or Incorrect Names—Failure to Keep 
Proper Books and Records—Operating Without Being 
Properly Registered or Bonded—Carrying on Dealer 
Operations Through Market Agency 


Where respondents purchased livestock for their own account under false 
or incorrect names; caused livestock to be sold for their own account 
under false or incorrect names; caused false or incorrect accounts of 
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purchase and accounts of sale to be issued by market agencies; carried 
on dealer operations through market agency; operated in a secret part- 
nership, or split profits, with others notwithstanding that respondents 
were not registered to so operate or bonded for such operations; and 
failed to keep such accounts, records and memoranda as fully and cor- 
rectly disclosed all transactions involved in their business, held, respond- 
ents shall cease and desist from engaging in such unfair, unjustly dis- 
criminatory and deceptive practices; shall keep proper books and rec- 
ords; and respondents’ registration is suspended for seven days. 


Mr. Lowell E. Miller for Livestock Division, Agricultural Marketing Service. 
Mr. Nicholas Bauer, of Cincinnati, Ohio, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the “act”, initiated by an order of inquiry and 
notice of hearing filed on April 1, 1955, by the Director of the 
Livestock Division, Agricultural Marketing Service. Respondents 
are charged with violating certain provisions of the act and the 
regulations issued thereunder (9 CFR 201.1 et seq.), hereinafter 
referred to as the “regulations”. On May 11, 1955, respondents 
filed an answer admitting most of the facts alleged in the order 
of inquiry, but denying that they had violated the act or the regu- 
lations. On November 21, 1955, respondents filed an amended 
answer in which they admitted the allegations set forth in the 
order of inquiry and consented to the issuance, without oral hear- 
ing, of an order (1) requiring them to cease and desist from the 
practices complained of in the order of inquiry, (2) requiring 
them to keep such accounts, records and memoranda as will fully 
and correctly disclose all transactions involved in their business, 
and (3) suspending their registration under the act for a period 
of seven days. Complainant has recommended that the order con- 
sented to by respondents be entered. 


FINDINGS OF FACT 


1. The Cincinnati Union Stock Yards, Cincinnati, Ohio, here- 
inafter referred to as the “stockyard”, was at all times men- 
tioned herein a posted stockyard subject to the provisions of 
the act. 

2. Respondents are registered with the Secretary of Agri- 
culture as a dealer to buy and sell cattle, sheep, and swine for 
their own account at the stockyard and at the Cynthiana Live- 
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stock Sales Company Yards, Cynthiana, Kentucky, the Paris 
Stock Yards, Paris, Kentucky, and the Winchester Stock Yards, 
Winchester, Kentucky, and at all times mentioned herein re- 
spondents were so registered. 


3. Respondents, during the year 1953 at the Indianapolis 
Stock Yards, Indianapolis, Indiana, a stockyard subject to the 
provisions of the act, purchased livestock for their own account 
through the Indiana Cattle Company under the name of Long, 
West and Company and, in connection with such purchases, 
caused the Indiana Cattle Company to issue accounts of purchase 
representing the purchaser of the livestock to be Long, West and 
Company instead of respondents. Copies of such false or incorrect 
accounts of purchase were made a part of the accounts and 
records of the Indiana Cattle Company, a market agency subject 
to the provisions of the act. Respondents consigned many of the 
livestock so purchased to Long, West and Company, Cincinnati, 
Union Stock Yards, Cincinnati, Ohio, under false or incorrect 
names, such as “Smith Bros.,” “John Smith,” “Ball Bros.,” or 
“Bob Bertell,’”’ caused such livestock to be sold at the stockyard 
for their account under such false or incorrect names by Long, 
West and Company, and caused Long, West and Company to issue 
accounts of sale representing that the livestock was sold for the 
account of persons other than respondents. Copies of such false 
or incorrect accounts of sale were made a part of the accounts 
and records of Long, West and Company, a market agency sub- 
ject to the provisions of the act. 


4. Respondents, on various occasions during the year 1953, 
carried on dealer operations through Long, West and Company, a 
market agency subject to the provisions of the act, in that re- 
spondents purchased, or caused to be purchased, livestock for 
their own account at the Greater Little Rock Stock Yards, North 
Little Rock, Arkansas, a stockyard subject to the provisions of 
the act, and caused such livestock to be paid for by drafts drawn 
on Long, West and Company. Respondents caused the livestock 
so purchased to be consigned to Long, West and Company at the 
Union Stock Yards, Cincinnati, Ohio, caused such livestock to be 
sold by Long, West and Company for their account under the 
false or incorrect name of “Sid Williams,” and caused, Long, 
West and Company to issue accounts of sale, copies of which 
were made a part of the accounts and records of Long, West and 
Company, representing that such livestock was sold for the 
account of “Sid Williams” instead of for the account of re- 
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spondents. The profits arising from such purchases and sales 
were paid by Long, West and Company to respondents. 


5. (a) Respondents, on numerous occasions during the year 
1953, purchased livestock for their own account at the stockyard 
through Long, West and Company, a market agency subject to 
the provisions of the act, and, in connection with such purchases, 
caused Long, West and Company to issue accounts of sale to its 
consignors showing false or incorrect names, such as “Earley,” 
“Hughes,” “Redman,” or “White,” as the names of the purchasers 
of the livestock instead of the name of respondents. Copies of 
such false or incorrect accounts of sale were made a part of the 
accounts and records of Long, West and Company. 


(b) Respondents, on numerous occasions during the month of 
December 1953, purchased livestock for their own account at the 
stockyard through L. J. Budde & Co., a market agency subject 
to the provisions of the act, and, in connection with such pur- 
chases, caused L. J. Budde & Co., to issue accounts of sale to its 
consignors showing false or incorrect names such as “Redman,” 
“Hughes,” “Earley,” or “Voegler,” as the names of the pur- 
chasers of the livestock instead of the name of respondents. 
Copies of such false or incorrect accounts of sale were made a 
part of the accounts and records of L. J. Budde & Co. 


6. (a) Respondents, on numerous occasions during the year 
1953, consigned livestock to The Consolidated Commission Com- 
pany at the Union Stock Yards, Cleveland, Ohio, a stockyard sub- 
ject to the provisions of the act, caused such livestock to be sold 
for their account at said stockyard by The Consolidated Com- 
mission Company, under the false or incorrect names of “O. E. 
Mandery,” “Mandery-Redman” or “Long, West and Company,” 
and caused The Consolidated Commission Company to issue ac- 
counts of sale representing that such livestock was sold for the 
account of “O. E. Mandery,” “Mandery-Redman” or “Long, West 
and Company” instead of for the account of respondents. Copies 
of such false or incorrect accounts of sale were made a part of the 
accounts and records of The Consolidated Commission Company, 
a market agency subject to the provisions of the act. 


(b) Respondents, on numerous occasions during the month of 
December 1953, consigned livestock to the Stacy Commission 
Company, Inc., at the Buffalo Stock Yards, Buffalo, New York, 
a stockyard subject to the provisions of the act, caused such live- 
stock to be sold for their account at said stockyard by the Stacy 
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Commission Company, Inc., under the false or incorrect name of 
“Oscar Mandery,” and caused the Stacy Commission Company, 
Inc., to issue accounts of sale representing that such livestock was 
sold for the account of “Oscar Mandery” instead of for the 
account of respondents. Copies of such false or incorrect accounts 
of sale were made a part of the accounts and records of the Stacy 
Commission Company, Inc., a market agency subject to the pro- 
visions of the act. 


7. Respondents, during the years 1953 and 1954, at the stock- 
yard, operated in a secret partnership, or split profits from trad- 
ing operations, with Oscar E. Mandery and Ronald P. Mandery, 
respectively, notwithstanding that respondents were not regis- 
tered with the Secretary of Agriculture under the act to so oper- 
ate and had not furnished bond to cover such operations. 


8. Respondents, during the years 1953 and 1954, failed to 
keep such accounts, records, and memoranda as fully and cor- 
rectly disclosed all transactions involved in their business, in that: 


(a) Respondents’ records did not show the financial or busi- 
ness relationship between respondents and certain registrants 


operating at the stockyard, namely, Oscar E. Mandery and Ronald 
P. Mandery; 


(b) Respondents’ records did not show the number and weight 
of all livestock bought and sold on a dealer basis by respondents 
at stockyards subject to the provisions of the act; and 


(c) Respondents did not retain copies of scale tickets which 
pertained to their dealer transactions under the act. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3 through 
6 hereof, respondents have wilfully violated section 312(a) of 
the act (7 U.S.C. 213(a), and section 10 of an act entitled “An 
Act to Create a Federal Trade Commission, to define its powers 
and duties, and for other purposes” (15 U.S.C. 50), which section 
is incorporated in and made a part of the act by virtue of the 
provisions of section 402 of the act (7 U.S.C. 222). 

By reason of the facts set forth in Finding of Fact 7 hereof, re- 
spondents have wilfully violated sections 303 (7 U.S.C. 203) and 
312(a) of the act. 

By reason of the facts set forth in Finding of Fact 8 hereof, 
respondents have wilfully violated section 401 of the act (7 U.S.C. 
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221) and sections 201.46 and 201.50 of the regulations (9 CFR 
201.46, 201.50). 

Inasmuch as respondents have agreed to a consent disposition 
of this case and complainant has recommended that the order 
consented to by respondents be issued, the order will be entered. 


ORDER 


Respondents shall cease and desist from engaging in the unfair, 
unjustly discriminatory and deceptive practices described in the 
findings of fact. 

Respondents shall keep such accounts, records and memoranda 
as will fully and correctly disclose all transactions involved in 
their business. 

Respondents’ registration under the act is suspended for a 
period of seven days from the effective date of this order. 

This order shall become effective on the sixth day after service 
and copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 4462) 


In re WILLIAM J. LORENZ AND VERNON D. TOOF, PARTNERS, d/b/a 
LORENZ AND TooF. P&S Docket No. 2187. Decided December 30, 
1955. 


Cease and Desist—Violation of Act—Allowing Packer- 

Buyer to Use Registrants’ Facilities in Billings to Pur- 

chaser—Failure to Keep Proper Books and Records— 
Consent Order 


Where respondents, through an agreement or understanding with a buyer 
for a packer, purchased livestock for the packer and permitted the buyer 
to prepare the invoices on forms furnished by respondents and the in- 
voices so prepared showed a purchase price greater than the true pur- 
chase price; and, failed to keep such accounts, records and memoranda 
as fully and correctly disclosed the true nature of the transactions, held, 
respondents shall cease and desist from engaging in such unfair, 
unjustly discriminatory and deceptive practices and shall keep proper 
books and records. 


Mr. Lowell E. Miller for Livestock Division, Agricultural Marketing Service. 
Mr. John H. Keriakedes, of Hay Springs, Nebraska, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the “act,” initiated by an order of inquiry and 
notice of hearing filed on October 25, 1955, by the Director of the 
Livestock Division, Agricultural Marketing Service. Respondents 
are charged with violating sections 312(a) and 401 of the act 
(7 U.S.C. 213 (a), 221). On November 21, 1955, respondents filed 
an answer in which they admitted the jurisdictional allegations 
set forth in the order of inquiry and denied or explained the 
remaining allegations. On December 9, 1955, respondents filed an 
amended answer in which they admitted the allegations set forth 
in paragraphs III and IV of the order of inquiry, denied that they 
had wilfully violated the act, and consented to the issuance, with- 
out oral hearing, of an order requiring them to cease and desist 
from the practices complained of in the order of inquiry. Com- 
plainant has recommended that the order consented to by respond- 
ents be entered. 


FINDINGS OF FACT 


1. The Sheridan Livestock Commission Company stockyard, 
Rushville, Nebraska, hereinafter referred to as the “stockyard,” 
was at all times mentioned herein a posted stockyard subject to 
the povisions of the act. 


2. Respondents are registered with the Secretary of Agricul- 
ture as a dealer to buy and sell cattle and swine for their own 
account at the stockyard and at certain other posted stockyards 
within the State of Nebraska, and at all times mentioned herein 
respondents were so registered. 


3. On or about the dates and in connection with the eleven 
transactions listed in paragraph III of the order of inquiry and 
at divers other times during the period from January 3, 1955, to 
April 4, 1955, respondents, pursuant to an agreement or under- 
standing with Robert M. Frick, who was employed and regis- 
tered as a livestock buyer for Armour and Company, purchased 
livestock at the stockyard for Armour and Company and per- 
mitted Robert M. Frick to prepare invoices, which were submitted 
to Armour and Company, on invoice forms furnished by respond- 
ents. The invoices so prepared by Robert M. Frick showed the 
purchase price of the livestock as greater than the true purchase 
price of the livestock. 





Stock- 
1after 
y and 
of the 
dents 
e act 
; filed 
tions 
1 the 
od an 
forth 
they 
with- 
lesist 
Som- 
ond- 


OSCAR MANDERY . 1053 
Cite as 14 A.D. 1053 


4. Respondents, in connection with purchases of livestock re- 
ferred to in paragraph III of the order of inquiry, failed to keep 
such accounts, records and memoranda as fully and correctly dis- 
closed the true nature of the transactions. 


CONCLUSIONS 


By reason of the facts set forth in findings of fact 3 and 4 
hereof, it is concluded that respondents have violated sections 
312(a) and 401 of the act (7 U.S.C. 213 (a), 221). 

Inasmuch as respondents have agreed to a consent disposition 
of this case and complainant has recommended that the order con- 
sented to by respondents be issued, the order will be entered. 


ORDER 


Respondents shall cease and desist from engaging in the unfair, 
unjustly discriminatory and deceptive practices described in the 
findings of fact. 

Respondents shall keep such accounts, records and memoranda 
as will fully and correctly disclose all transactions involved in 
their business. 

This order shall become effective on the sixth day after service 
and copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 4463) 


In re OSCAR MANDERY. P&S Docket No. 2151. Decided December 
30, 1955. 


Suspension of Registration—Cease and Desist—Viola- 
tions of Act—Operating as Dealer Without Being Regis- 
tered or Bonded—Failure to Keep Proper Books and Rec- 
ords—Selling Own Livestock Under False or Incorrect 
Names—Consent Order 


Where respondent sold livestock for his own account at a stockyard without 
being registered or bonded to operate as a dealer at the stockyard; 
sold, or caused to be sold, his own livestock under false or incorrect 
names; and failed to keep such accounts, records, and memoranda as 
fully and correctly disclosed all transactions involved in his business, 
held, respondent shall cease and desist from engaging in such unfair, 
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unjustly discriminatory and deceptive practices; shall keep proper books yea 
and records; and respondent’s registration is suspended for a period of stor 
seven days. the 
Mr. Lowell E. Miller for Livestock Division, Agricultural Marketing Service. res 


Mr. Nicholas Bauer, of Cincinnati, Ohio, for respondent. res 


Decision by Thomas J. Flavin, Judicial Officer to 
bor 

PRELIMINARY STATEMENT 
This is a disciplinary proceeding under the Packers and Stock- tak 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 


‘ 
referred to as the “act”, initiated by an order of inquiry and " 
notice of hearing filed on March 10, 1955, by the Director of the act 
Livestock Division, Agricultural Marketing Service. Respondent sal 
is charged with violating certain provisions of the act and the fot 
regulations issued thereunder (9 CFR 201.1 et seq.), hereinafter or 
referred to as the “regulations.” On March 30, 1955, respondent an 
filed an answer admitting most of the facts alleged in the order jee 
of inquiry, but denying that he had violated the act or the 
regulations. On November 21, 1955, respondent filed an amended 
answer in which he admitted the allegations set forth in the = 
order of inquiry and consented to the issuance, without oral di: 
hearing, of an order (1) requiring him to cease and desist from 
the practices complained of in the order of inquiry, (2) requiring W 
him to keep such accounts, records and memoranda as will fully sp 
and correctly disclose all transactions involved in his business, and fF f; 
(3) suspending his registration under the act for a period of 
seven days. Complainant has recommended that the order con- ‘i 
sented to by respondent be entered. of 

FINDINGS OF FACT P 
1. The Cincinnati Union Stock Yards, Cincinnati, Ohio, here- 
inafter referred to as the “stockyard”, was at all times mentioned Ww 
herein a posted stockyard subject to the provisions of the act. re 
2. Respondent is registered with the Secretary of Agriculture . 
as a dealer to buy and sell cattle, sheep, and swine for his own 
account at the Farmers Stock Yards, Flemingsburg, Kentucky, 
the Gentry-Thompson Stock Yards, Lexington, Kentucky, the 
Maysville Stock Yards, Maysville, Kentucky, and the Caywood, ‘eke 
McClintock & Jones Stockyards, Paris, Kentucky, and at all a 
times mentioned herein respondent was so registered. 
3. Respondent, on the sixty-five occasions listed in paragraph r 
III of the order of inquiry and at divers other times during the l 
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oks years 1953 and 1954, sold livestock for his own account at the 
of stockyard through Long, West and Company, a registrant under 

the act in which respondent had a financial interest and for which 
ce, respondent worked as a cattle salesman, notwithstanding that 


respondent was not registered with the Secretary of Agriculture 
to operate as a dealer at the stockyard and had not furnished a 
bond to cover his dealer operations at the stockyard. 


4. Respondent, in many of the transactions set forth in the 


ie tabulation in paragraph III of the order of inquiry, sold his own 
¥ livestock, or caused it to be sold, under false or incorrect names, 
d as indicated in said tabulation, and in connection with such trans- 
- actions, caused Long, West and Company to issue accounts of 
& sale showing false or incorrect names as the names of the persons 
for whose account such livestock was sold. Copies of such false 


' or incorrect accounts of sale were made as part of the accounts 
) and records of Long, West and Company, a market agency sub- 
ject to the provisions of the act. 


am (D> 


5. Respondent, during the years 1953 and 1954, failed to keep 
such accounts, records, and memoranda as fully and correctly 
disclosed all transactions involved in his business, in that: 


(a) Respondent’s records did not show payments made by 
Wm. Espel Sons, a registered dealer at the stockyard, to re- 
spondent in connection with joint trading operations of Wm. 
Espel Sons and respondent. 


(b) Respondent’s records did not show the financial or busi- 
ness relationship between respondent and certain registrants 
operating at the stockyard, namely, Wm. Espel Sons and Ronald 
P. Mandery. 


(c) Respondent’s records did not show the number and 
weight of all livestock bought and sold on a dealer basis by 
respondent at stockyards subject to the provisions of the act or 
the prices paid or received by respondent for such livestock. 


EES SS a. ee, ee 


CONCLUSIONS 


By reason of the facts set forth in finding of fact 3 hereof, 
respondent has wilfully violated sections 303 and 312(a) of the 
act (7 U.S.C. 203, 213(a) ). 

By reason of the facts set forth in finding of fact 4 hereof, 


respondent has wilfully violated sections 312(a) and 401 (7 
U.S.C. 221) of the act and section 10 of an act entitled “An Act 
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to Create a Federal Trade Commission, to define its powers and 
duties, and for other purposes” (15 U.S.C. 50), which section 
is incorporated in and made a part of the act by virtue of the 
provisions of section 402 of the act (7 U.S.C. 222). 


By reason of the facts set forth in finding of fact 5 hereof, 
respondent has wilfully violated section 401 of the act and section 
201.46 of the regulations (9 CFR 201.46). 


Insasmuch as respondent has agreed to a consent disposition of 
this case and complainant has recommended that the order con- 
sented to by respondent be issued, the order will be entered. 


ORDER 


Respondent shall cease and desist from engaging in the unfair, 
unjustly discriminatory and deceptive practices described in the 
findings of fact. 


Respondent shall keep such accounts, records and memoranda 
as will fully and correctly disclose all transactions involved in his 
business. 


Respondent’s registration under the act is suspended for a 


period of seven days from the effective date of this order. 


This order shall become effective on the sixth day after service 
and copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 4464) 


In re RONALD P. MANDERY. P&S Docket No. 2164. Decided De- 
cember 30, 1955. 


Cease and Desist—Violations of Act—Causing Purchases 
of Livestock to be Made Under False or Incorrect Names 
—Operating as Dealer and in Secret Partnership With- 
out Being Properly Registered or Bonded—Failure to 
Keep Proper Books and Records—Consent Order 


Where respondent purchased livestock for his own account under a false or 
incorrect name; sold livestock for his own account without being prop- 
erly registered or bonded; split profits under a secret partnership on 
sales at stockyards without being properly registered or bonded; and 
failed to keep such accounts, records and memoranda as fully and cor- 
rectly disclosed all transactions involved in his business, held, respondent 
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shall cease and desist from engaging in such unfair, unjustly discrimina- 
tory and deceptive practices and shall keep proper books and records. 


Mr. Lowell E, Miller for Livestock Division, Agricultural Marketing Service. 
Mr. Nicholas Bauer, of Cincinnati, Ohio, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the “act,” initiated by an order of inquiry and 
notice of hearing filed on April 1, 1955, by the Director of the 
Livestock Division, Agricultural Marketing Service. Respondent 
is charged with violating certain provisions of the act and the 
regulations issued thereunder (9 CFR 201.1 et seq.), hereinafter 
referred to as the “regulations.”” On May 12, 1955, respondent 
filed an answer in which he admitted or explained most of the 
allegations contained in the order of inquiry. On November 21, 
1955, respondent filed an amended answer in which he admitted 
the facts alleged in the order of inquiry and consented to the 
issuance, without oral hearing, of an order requiring him to cease 
and desist from the practices complained of in the order of in- 
quiry and to keep such accounts, records and memoranda as will 
fully and correctly disclose all transactions involved in his busi- 
ness. Complainant has recommended that the order consented to 
by respondent be entered. 


FINDINGS OF FACT 


1. The Cincinnati Union Stock Yards, Cincinnati, Ohio, here- 
inafter referred to as the “stockyard,” was at all times men- 
tioned herein a posted stockyard subject to the provisions of the 
act. 


2. Respondent is registered with the Secretary of Agriculture 
as a dealer to buy and sell cattle for his own account at the 
Farmers Stockyards, Flemingsburg, Kentucky, the O. K. Stock- 
yards, Maysville, Kentucky, the Maysville Stockyards, Maysville, 
Kentucky, and the Indianapolis Stock Yards, Indianapolis, In- 
diana, and at all times mentioned herein respondent was so regis- 
tered. 


3. Respondent, at the Indianapolis Stock Yards, Indianapolis, 
Indiana, a stockyard subject to the provisions of the act, on 
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numerous occasions during the year 1954, purchased livestock for 
his own account through Producers Marketing Association, Inc., 
under the name of Long, West and Company, and, in connection 
with such purchases, caused Producers Marketing Association, 
Inc., to issue accounts of purchase representing that the purchaser 
of the livestock was Long, West and Company instead of respond- 
ent. Copies of such false or incorrect accounts of purchase were 
made a part of the accounts and records of Producers Marketing 
Association, Inc., a market agency subject to the provisions of 
the act. 

4. Respondent, on numerous occasions during the years 1953 
and 1954, sold livestock for his own account at the stockyard 
through Long, West and Company, a registered market agency 
under the act for which respondent worked as a cattle salesman, 
notwithstanding that respondent was not registered with the 
Secretary of Agriculture to operate as a dealer at the stockyard 
and had not furnished bond to cover his dealer operations at the 
stockyard. 


5. Respondent, during the year 1953 at stockyards subject to 
the provisions of the act, operated in a secret partnership, or split 
profits from trading operations, with Wm. Espel Sons, a dealer 
subject to the provisions of the act, notwithstanding that respond- 
ent was not registered with the Secretary of Agriculture under 
the act to so operate and had not furnished bond to cover such 
operations. 

6. Respondent, during the years 1953 and 1954, failed to keep 
such accounts, records and memoranda as fully and correctly dis- 
closed all transactions involved in his business, in that: 

(a) Respondent’s records did not show payments made by 
Wm. Espel Sons, a registered dealer at the stockyard, to respond- 
ent in connection with joint trading operations of Wm. Espel Sons 
and respondent. 

(b) Respondent’s records did not show the financial or busi- 
ness relationship between respondent and said Wm. Espel Sons. 


(c) Respondent’s records did not show the number and weight 
of all livestock bought and sold on a dealer basis by respondent 
at stockyards subject to the provisions of the act. 


CONCLUSIONS 


By reason of the facts set forth in finding of fact 3 hereof, re- 
spondent has violated section 312(a) of the act (7 U.S.C. 213 (a) ) 
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and section 10 of an act entitled “An Act to Create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes” (15 U.S.C. 50), which section is incorporated in and 
made a part of the act by virtue of the provisions of section 402 
of the act (7 U.S.C. 222). 

By reason of the facts set forth in findings of fact 4 and 5 
hereof, respondent has violated sections 303 (7 U.S.C. 203) and 
312(a) of the act. 

By reason of the facts set forth in finding of fact 6 hereof, 
respondent has violated section 401 of the act (7 U.S.C. 221) and 
section 201.46 of the regulations (9 CFR 201.46). 

Inasmuch as respondent has agreed to a consent disposition of 
this case and complainant has recommended that the order con- 
sented to by respondent be issued, the order will be entered. 


ORDER 


Respondent shall cease and desist from engaging in the unfair, 
unjustly discriminatory and deceptive practices described in the 
findings of fact. 

Respondent shall keep such accounts, records and memoranda 


as will fully and correctly disclose all transactions involved in his 
business. 

This order shall become effective on the sixth day after service 
and copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 4465) 


In re R. HERBERT WUNDER AND OSCAR E. MANDERY, d/b/a LONG, 
WEST AND COMPANY. P&S Docket No. 2163. Decided December 
30, 1955. 


Cease and Desist—Violation of Act—Issuing False or In- 

correct Accounts of Sale—Permitting Dealers to Carry 

on Dealer Operations Through Respondent Market Agency 

—Permitting Unregistered Employee to Use Market 

Agency Facilities in Purchases for Own Account—Consent 
Order 


Where respondents, registered as a market agency, sold livestock for the 
account of certain dealers and, in connection therewith, issued accounts 
of sale representing that such livestock was sold for the account of 
persons other than said dealers; sold livestock consigned to respondents 
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for sale on a commission basis to certain dealers and issued accounts of 
sale to the consignors representing that such livestock was sold to 
persons other than said dealers; permitted certain dealers to carry on 
dealer operations through respondents, in that respondents paid the 
purchase price and sold the livestock for the account of the dealers and 
paid the profits to the dealers; issued accounts of sales showing false 
or incorrect names; and permitted one of their employees to operate as 
a dealer through their facilities and use their trade name, although said 
employee was not registered as a dealer at the stockyard where the 
transactions occurred, held, respondents shall cease and desist from 
engaging in such unfair, unjustly discriminatory and deceptive practices 
and shall keep proper books and records. 

. Lowell E. Miller for Livestock Division, Agricultural Marketing Service. 


Mr. R. Herbert Wunder, of Cincinnati, Ohio, respondent, pro se, Mr. 
Nicholas Bauer, of Cincinnati, Ohio, for respondent Oscar E. Mandery. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the “act,” initiated by an order of inquiry and 
notice of hearing filed on April 1, 1955, by the Director of the 
Livestock Division, Agricultural Marketing Service. Respondents 
are charged with violating certain provisions of the act and the 
regulations issued thereunder (9 CFR 201.1 et seq.), On April 29, 
1955, respondent R. Herbert Wunder filed an answer in which he 
stated that he did not deny the allegations set forth in the order 
of inquiry and, further, that all of the acts complained of occurred 
in respondents’ cattle division, over which he had no control. On 
May 12, 1955, respondent Oscar E. Mandery filed an answer in 
which he denied that he had violated the act or the regulations. 
On November 21, 1955, respondents filed an amended answer in 
which they admitted the facts alleged in the order of inquiry and 
consented to the issuance, without oral hearing, of an order 
requiring them to cease and desist from the practices complained 
of in the order of inquiry and to keep such accounts, records and 
memoranda as will fully and correctly disclose all transactions 
involved in their business. Complainant has recommended that 
the order consented to by respondents be entered. 


FINDINGS OF FACT 


1. The Cincinnati Union Stock Yards, Cincinnati, Ohio, here- 
inafter referred to as the “stockyard,” was at all times mentioned 
herein a posted stockyard subject to the provisions of the act. 
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2. At all times mentioned herein respondents were registered 
with the Secretary of Agriculture as a market agency to buy and 
sell livestock on a commission basis and as a dealer to buy and 
sell livestock for their own account at the stockyard. 


3. Respondents, at the stockyard, on numerous occasions dur- 
ing the year 1953, sold livestock for the account of Joseph W. 
Espel and Leo H. Espel, d/b/a Wm. Espel Sons, dealers subject 
to the provisions of the act, and, in connection with such sales 
of livestock, issued accounts of sale representing that such live- 
stock was sold for the account of persons other than said dealers, 
namely, “Smith Bros.,” “John Smith,” “Ball Bros.,” or “Bob 
Bertell.” Copies of such false or incorrect accounts of sale were 
made a part of respondents’ accounts and records. 


4. Respondents, at the stockyard, on numerous occasions dur- 
ing the year 1953, sold livestock consigned to respondents for sale 
on a commission basis to Joseph W. Espel and Leo H. Espel, 
d/b/a Wm. Espel Sons, dealers subject to the provisions of the 
act, and, in connection with such transactions, issued accounts 
of sale to respondents’ consigners representing that such livestock 
was sold to persons other than said dealers, namely, “Marley,” 


“Hughes,” “Sedman,” or “White.” Copies of such false or in- 
correct accounts of sale were made a part of respondents’ accounts 
and records. 


5. (a) Respondents, on various occasions during the year 
1953, allowed Joseph W. Espel and Leo H. Espel, d/b/a Wm. 
Espel Sons, dealers subject to the provisions of the act, to carry 
on dealer operations through respondents, in that respondents 
paid for livestock purchased by said dealers at the Greater Little 
Rock Stock Yards, North Little Rock, Arkansas, a stockyard sub- 
ject to the provisions of the act, subsequently sold such livestock 
for the account of said dealers at the Cincinnati Union Stock 
Yards, Cincinnati, Ohio, and paid the profits arising from such 
transactions to said dealers. 


(b) Respondents, in connection with the sale of the livestock 
for the account of Joseph W. Espel and Leo H. Espel, d/b/a Wm. 
Espel Sons at the stockyard as referred to in paragraph (a) 
above, issued accounts of sale representing that the livestock had 
been sold for the account of “Sid Williams,” whereas the livestock 
was sold for the account of said Joseph W. Espel and Leo H. 
Espel, d/b/a Wm. Espel Sons. Copies of such false or incorrect 
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accounts of sale were made a part of respondents’ accounts and 
records. 


6. Respondents, during the year 1954, permitted Ronald P. 
Mandery, employed as a cattle salesman for respondents and 
registered as a cattle dealer to operate at certain posted stock- 
yards, to use respondents’ trade name in purchasing cattle for his 
own account at the Indianapolis Stock Yards, Indianapolis, Indi- 
ana, a stockyard subject to the provisions of the act. Respondents 
further allowed said Ronald P. Mandery to sell his dealer-owned 
livestock through Long, West and Company at the Cincinnati 
Union Stock Yards, Cincinnati, Ohio, although said Ronald P. 
Mandery was not registered with the Secretary of Agriculture 
under the act to operate as a dealer at said stockyard. 


CONCLUSIONS 


By reason of the facts set forth in findings of fact 3 through 6 
hereof, respondents have violated sections 307, 312(a) and 401 
of the act (7 U.S.C. 208, 213(a), 221), section 201.43 of the 
regulations (9 CFR 201.43), and section 10 of an act entitled “An 
Act to Create a Federal Trade Commission, to define its powers 
and duties, and for other purposes” (15 U.S.C. 50), which section 
is incorporated in and made a part of the act by virtue of the 
provisions of section 402 of the act (7 U.S.C. 222). 

Respondents have consented to the issuance of an order requir- 
ing them to cease and desist from the practices complained of in 
the order of inquiry, and complainant has recommended that the 
order consented to by respondents be entered. 

It should be pointed out that ordinarily violations of as serious 
a nature as those alleged in this proceeding would warrant a 
sanction more severe than a cease and desist order. However, 
Long, West and Company is now solely owned by respondent 
R. Herbert Wunder. At the time of the acts complained of in the 
order of inquiry, respondent Wunder was a partner in Long, 
West and Company and was in charge of the company’s hog 
division. All of the acts complained of took place in the cattle 
division of Long, West and Company, and it does not appear that 
respondent Wunder actively participated in any of the alleged 
violations. Under these circumstances, a sanction more severe 
than a cease and desist order, i.e., a suspension of registration, 
does not seem to be warranted in this case. Accordingly, it is 
concluded that the order consented to by respondents should be 
issued. 
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ORDER 


Respondents shall cease and desist from engaging in the unfair, 
unjustly discriminatory and deceptive practices described in the 
findings of fact. 

Respondents shall keep such accounts, records and memoranda 
as will fully and correctly disclose all transactions involved in 
their business. 

This order shall become effective on the sixth day after service 
and copies hereof shall be served upon the parties by registered 
mail or in person. 


DISMISSAL—FAILURE TO FILE OPENING STATEMENT 
(No. 4466) 


F. M. WEBSTER & SON, G. C. WEBSTER AND WALTER WEBSTER v. 
MARTIN Bros. & COMPANY. P&S Docket No. 2171. Dismissed 
December 30, 1955. Mr. Eugene H. Rennick, Jr., of Toulon, 
Illinois, for complainant. Mr. Alexander McKie, Jr., of Finlay- 


son, McKie & Kuhns, of Omaha, Nebraska, for respondent. 
Mr. Lowell E.. Miller, Presiding Officer. 
Dismissed by Thomas J. Flavin, Judicial Officer 


(No. 4467) 


In re BIAGI FRUIT & PRODUCE Co. PACA Docket No. 6507. Decided 
December 1, 1955. 


Revocation of License—Repeated and Flagrant Violations 

of Act—Disciplinary Proceeding—Failure to Pay Net 

Proceeds to Consignor—Failure to Pay for Produce— 
Failure to Pay Brokerage Fees—Default 


Where it was alleged that respondent sold shipments of apples and yams 
on behalf of consignors but did not pay over to said shippers the net 
proceeds from sales, and commissioned a broker to make purchases of 
fruit and vegetables for it but failed to pay the earned brokerage fees 
thereon, and purchased and accepted several lots of fruits and vege- 
tables but in each instance failed to pay the agreed purchase price, and 
respondent did not answer the complaint, held, respondent’s failure to 
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answer constitutes an admission of allegations and respondent’s failure 
to pay for produce and brokerage fees and to remit consignment pro- 
ceeds constitutes repeated and flagrant violation of the act and respond- 
ent’s license is revoked. 


Defense of Bankruptcy 


The institution of bankruptcy proceedings or a discharge in bankruptcy is 
not a good defense in a disciplinary proceeding. 


Mr. Champe T. Broaddus, for complainant. Biagi Fruit & Produce Co., of 


Charleston, West Virginia, respondent, pro se. Mr. John Curry, Hearing 
Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.), instituted by a complaint filed on August 2, 1955, by the 
Chief, Regulatory Branch, Fruit and Vegetable Division, Agri- 
cultural Marketing Service, United States Department of Agri- 
culture. It is alleged in the complaint that the respondent violated 


section 2 of the act by failing or refusing to pay, in whole or in 
part, for numerous shipments of perishable agricultural com- 
modities in interstate commerce which were purchased by re- 
spondent, by failing or refusing to remit consignment proceeds 
and by failing or refusing to pay brokerage fees earned in con- 
nection with the purchase for respondent of perishable agri- 
cultural commodities in interstate commerce. 


At the time of service of the complaint, respondent was notified 
in writing that an answer thereto should be filed within 20 days 
after such service and that, in accordance with section 47.30 of 
the rules of practice (7 CFR 47.30), failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint and, in effect, a waiver of oral hearing. Notwithstanding 
such notice, respondent has not filed an answer. The matter was 
referred to John Curry, Hearing Examiner, Office of Hearing 
Examiners, United States Department of Agriculture, for the 
preparation of a report without further investigation or hearing 
pursuant to section 47.30 (c) of the rules of practice. On October 
19, 1955, the hearing examiner filed a report containing proposed 
findings of fact and conclusions and recommending that respond- 
ent’s license be revoked. No exceptions were filed to the hearing 
examiner’s report. 
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FINDINGS OF FACT 


The proposed findings of fact contained in the hearing ex- 
aminer’s report filed October 19, 1955, are hereby adopted and 
incorporated herein as the Findings of Fact of this decision. 


1. Respondent Biagi Fruit & Produce Company is a cor- 
poration whose address is 801 Bullitt Street, Charleston, West 
Virginia. 

2. Officers of the respondent corporation are John Russo, 
president and treasurer; Anthony Guidire, vice-president; and 
Herman E. Biagi, Secreary. 


3. Pursuant to licensing provisions of the act, license No. 2241 
was issued to respondent October 6, 1930. This license has been 
renewed on each anniversary date thereafter to October 6, 1955. 


4. Respondent received on consignment, in interstate com- 
merce, the following lots of apples and yams (sweetpotatoes), 
and after the sale of them rendered accountings but failed to 
pay the net proceeds due the owners thereof, as hereinafter set 
forth with particularity : 

a. On or about October 7, 1954, from Robert Fierro, Mar- 
tinsburg, West Virginia, 25 bushels of Red Delicious, and 225 
crates each containing 9 five-pound bags of Red Delicious 
apples, Virginia grown, for which respondent reported sales 
of $804.25 and net proceeds realized of $673.61 after deduc- 
ting a 15% commission charge of $12.64 and a $10 labor 
charge. 

b. On or about November 12, 1954, from W. K. Catching, 
Carenoro, Louisiana, 41 crates of yams for which respondent 
reported sales of $174.25 and net proceeds realized of $151.32 
after deducting a 10% commission charge of $17.43 and a 
$5.50 labor charge. Under date of December 30, 1954 re- 
spondent offered payment of the net proceeds by check No. 
B 12874 drawn on the National Bank of Commerce, Charles- 
ton, West Virginia, made payable to W. K. Catching, and 
signed by John Russo, but the check was returned unpaid 
due to not sufficient funds. 


5. During the period of October 4, 1954 to March 4, 1955, re- 
spondent commissioned Anthony J. Sunseri, broker, Pittsburgh, 
Pennsylvania, to purchase, in interstate commerce, as the agent 
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of respondent, for an agreed fee per package, the lots of fruit and 
vegetables as hereinafter set forth with particularity, and has 
since failed to pay the earned brokerage fees thereon: 


a. October 4 to October 8, 1954, 183 packages of lemons, 
onions, cabbage; pears and broccoli at 10¢ each and for 
$13.30; also, 74 packages grapes and limes at 5¢ each, and 
for $3.70, for a total fee of $17. 


b. October 11 to October 15, 1954, 233 packages of fruit 
and vegetables at 10¢ each and 396 packages of fruit and 
vegetables at 5¢ each, for a total fee of $43.10. 


c. October 18 to October 22, 1954, 255 packages of fruit 


and vegetables at 10¢ each and 340 packages of fruit and 
vegetables at 5¢ each, for a total fee of $42.50. 


d. October 25 to October 29, 1954, 351 packages of fruit 
and vegetables at 10¢ each and 154 packages of fruit and 
vegetables at 5¢ each, for a total fee of $42.80. 


e. November 1 to November 5, 1954, 384 packages of fruit 
and vegetables at 10¢ each and 275 packages of fruit and 
vegetables at 5¢ each, for a total of $52.15. 


f. November 8 to November 12, 1954, 205 packages of fruit 
and vegetables at 10¢ each and 111 packages of vegetables 
at 5¢ each, plus $3 labor loading and for a total fee of $29.05. 


g. November 15 to November 19, 1954, 370 packages of fruit 
and vegetables at 10¢ each and 250 packages of fruit and 
vegetables at 5¢ each plus $5 advanced to driver, and for 
a total fee of $54.50. 


h. November 22 to November 26, 1954, 98 packages of fruit 


and vegetables at 10¢ each and 208 packages at 5¢ each, for 
a total fee of $20.20. 

i. November 29 to December 3, 1954, 270 packages of fruit 
and vegetables at 10¢ each and 320 packages at 5¢ each, for 
a total fee of $43. 

j. December 6 to December 10, 1954, 228 packages of fruit 
and vegetables at 10¢ each and 295 packages at 5¢ each, for 
a total fee of $37.55. 

k. December 13 to December 17, 1954, 107 packages of fruit 


at 10¢ each and 125 packages of fruit and vegetables at 5¢ 
each, for a total fee of $16.95. 
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]. December 20 to December 24, 1954, 397 packages of fruit 
and vegetables at 10¢ each and 252 packages at 5¢ each for 
a total fee of $45.05. 


m. January 3 to January 7, 1955, 226 packages of vegetables 
and apples at 10¢ each and 397 packages of vegetables and 
lemons at 5¢ each for a total fee of $42.45. 


n. January 10 to January 14, 1955, 38 packages of fruit and 
vegetables at 10¢ each and 80 packages of vegetables at 5¢ 
each, for a total fee of $7.80. 


o. January 17 to January 21, 1955, 42 packages of vegetables 
at 10¢ each and 260 packages of fruit and vegetables at 5¢ 
each, for a total fee of $17.20. 

p. January 24 to January 28, 1955, 113 packages of fruit 
and vegetables at 10¢ each and 60 packages of lettuce and 
radishes at 5¢ each, for a total fee of $14.30. 

q. January 31 to February 4, 1955, 112 packages of vege- 
tables and apples at 10¢ each and 180 packages of potatoes, 
cabbage and oranges at 5¢ each, for a total fee of $20.20. 


r. February 7 to February 11, 1955, 213 packages of fruit 


and vegetables at 10¢ each and 269 packages of vegetables 
and grapes at 5¢ each, for a total fee of $34.75. 


s. February 14 to February 118, 1955, 79 packages of vege- 
tables and citrus fruit at 10¢ each and 245 packages of fruit 
and vegetables at 5¢ each, for a total fee of $20.15. 


t. February 21 to February 25, 1955, 171 packages of fruit 
and vegetables at 10¢ each and 85 packages of vegetables at 
5¢ each, for a total fee of $21.35. 


u. February 28 to March 4, 1955, 292 packages of vegetables 
and grapes at 5¢ each and for a total fee of $14.60. 


Respondent has paid no part of these earned brokerage fees 
totaling $636.65. 


6. Between September 11, 1952, and March 17, 1955, respond- 
ent purchased, and accepted, in the course of interstate commerce, 
the following lots of fruit and vegetables and, in each instance, 
failed to pay the agreed purchase price therefor, as hereinafter 
set forth with particularity : 


a. From Island G. L. F. Trading Cooperative, Inc., River- 
head, Long Island, New York: 





1068 


For 


PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 14 A.D. 1063 


(1) On or about September 11, 1952, a truckload of 500 
fifty-pound sacks of U. S. No. 1, Size A potatoes at $2.10 
per sack and 500 ten-pound sacks of U. S. No. 1, Size A 
potatoes at 50¢ per sack, prices f.o.b. shipping point, and for 
the net sum of $1,300. 


(2) On or about September 17, 1952, a truckload of 600 
fifty-pound sacks of U.S. No. 1, Size A potatoes at $1.95 per 
sack f.o.b. shipping point, for the net sum of $1,170. 


(3) On or about September 25, 1952, a truckload of 600 
fifty-pound sacks of U. S. No. 1, Size A potatoes at $2 per 
sack f.o.b. shipping point, for the net sum of $1,200. 


(4) On or about October 9, 1952, a truckload of 600 fifty- 
pound sacks of U. S. No. 1, Size A potatoes at $1.8714 per 
sack f.o.b. shipping point, for the net sum of $1,125. 


these shipments four payments were made on account in the 


total sum of $2,795, leaving unpaid a balance of $2,000. 


b. From Illinois Onion Set Growers Exchange, Inc., South 
Holland, Illinois, on or about February 27, 1954, a truckload 


of 700 bushels of yellow onion sets at $2.60 per bushel f.o.b. 
shipping point, for the net sum of $1,820. A payment of 
$300 was made on account, leaving unpaid a balance of 
$1,520. 

c. From Tri County Produce Distributors, Inc., Hastings, 
Florida, on or about May 11, 1954, a truckload of potatoes 
consisting of 150 one hundred-pound sacks U. S. No. 1, Size 
A at $3.50 per sack, 200 fifty-pound sacks U. S. No. 1, Size A 
at $1.80 per sack, and 50 one hundred-pound sacks Utility 
Grade at $2.50 per sack, for the total sum of $1,010 f.o.b. 
shipping point. A payment on account in the sum of $277.75 
was made, leaving unpaid a balance of $732.25. 

d. From Waverly Growers Cooperative, Waverly, Florida, on 
or about May 22, 1954, a truckload of 275 boxes of oranges 
and 50 boxes of grapefruit at agreed prices per box and for 
the net sum of $1,150 f.o.b. shipping point. No part of the 
agreed price has been paid. 

e. From A. A. Corte & Sons, Loxley, Alabama, on or about 
July 22, 1954, a lot of 76 bushels of U. S. No. 1 yams for 
$300.30, transportation charges prepaid. No part of the 
agreed price has been paid. 
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f. From Columbia Supply Co., Columbia, North Carolina, 
on or about June 9, 1954, a truckload of 255 sacks of U. S. 
No. 1 Cobbler potatoes at $2.70 per sack, and 150 crates of 
snap beans at $1.30 per crate, for the total net f.o.b. sum of 
$883.50. No part of the agreed price has been paid. 


g. From Long Island Produce and Fertilizer Co., Riverhead, 
L. I., New York, on or about August 17, 1954, a truckload of 
U. S. No. 1, Size A potatoes consisting of 1,500 ten-pound 
sacks at 37¢ per sack and 430 fifty-pound sacks at $1.55 per 
sack, for the net sum of $1,221.50. Respondent’s check for 
$121.26 dated February 18, 1955, intended as a payment on 
account was returned unpaid because of no check funds in 
the National Bank of Commerce, Charleston, West Virginia, 
on which drawn. Two sixty day notes dated December 20, 
1954, and February 18, 1955, signed by John Russo, were 
not paid. No part of the agreed price has, therefore, been 
paid. 

h. From Ferris G. Talmage, East Hampton, New York: 


(1) On or about September 18, 1954, 350 fifty-pound sacks 
U. S. No. 1, Size A potatoes at $1.4214 per sack and 250 
fifty-pound sacks Unclassified potatoes at 90¢ per sack, prices 


delivered, and for the net sum of $498.75 after deducting 
freight charges. 


(2) On or about September 22, 1954, 1,000 ten-pound 
sacks U. S. No. 1, Size A potatoes at 33¢ per sack, 200 fifty- 
pound sacks U. 8. No. 1, Size A potatoes at $1.4214 per sack, 
and 200 fifty-pound sacks Unclassified potatoes at 90¢ per 
sack, prices delivered, for the net sum of $570 after deduct- 
ing freight charges. 


(3) On or about September 29, 1954, 265 fifty-pound sacks 
unclassified potatoes at 80¢ per sack, 265 fifty-pound sacks 
U. S. No. 1, Size A potatoes at $1.2714 per sack, 28 hundred- 
pound sacks Baker potatoes at $2.55 per sack, and 14 fifty- 
pound sacks Baker potatoes at $1.271%4 per sack, for the net 
delivered price of $414.13 after payment of freight charges. 


(4) On or about December 8, 1954, 300 fifty-pound sacks 
U.S. No. 1, Size A potatoes at $1.45 per sack, 300 fifty-pound 
sacks pick-out potatoes at 90¢ per sack, and 500 ten-pound 
sacks U. S. No. 1, Size A potatoes at 38¢ per sack, for the 
net sum of $895 delivered. 
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No part of the agreed prices totaling $2,327.88 has been paid. 


i. From Growers Supply Co., Machipongo, Virginia, on or 
about September 25, and September 29, 1954, two lots, 75 
bushel crates of U. S. No. 1 sweet potatoes at $2.20 per 
bushel, for the total net sum of $330. No part of the agreed 
price has been paid. 


j. From Trio Farms, Easton, Pennsylvania: 


(1) On or about October 22, 1954, 900 ten-pound sacks of 
potatoes at 29¢ each and 100 fifty-pound sacks of potatoes at 
$1.1714 each, for the net sum of $308.50 delivered after de- 
ducting freight charges. For this shipment respondent of- 
fered its check in the sum of $308.50, but it was returned 
unpaid because of not sufficient funds leaving due and owing 
the full purchase price. 


(2) On or about November 3, 1954, 250 fifty-pound sacks 
of unclassified potatoes at 8714¢ each, 150 ten-pound sacks of 
potatoes at 31¢ each and 75 hundred-pound sacks of Baker 
potatoes at $2.65 each, for the total net delivered price of 
$357 after deducting freight charges. 


(3) On or about November 9, 1954, 200 fifty-pound sacks 
of potatoes at $2.65 per sack and 65 fifty-pound sacks of 
potatoes at $3.20 per sack for the net sum of $328. No part 
of the $993.50 total agreed price has been paid. 


k. From Veril Baldwin & Sons, Stockbridge, Michigan, on 
or about November 19, 1954, a truckload of onions consisting 
of 100 fifty-pound sacks at $1.80 per sack, 50 three-pound 
sacks of onions at $1.85 each and 25 five-pound sacks of 
onions at 26¢ each, for the net sum of $316.50 after allowing 
respondent an agreed credit of $34. No part of the agreed 
price has been paid. 


1. From J. P. Neff & Son, Inc., Staunton, Virginia: 


(1) On or about May 21, 1954, 200 packages of apples at 
$1.50 each for the net sum of $300. 


(2) On or about May 25, 1954, 200 packages of apples at 
$1.50 each for $310 net after charging $25 for bags and al- 
lowing a credit of $15. 


(3) On or about July 7, 1954, 35 cartons of apples at $1.50 
each for the net sum of $52.50. 
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(4) On or about July 29, 1954, 65 cartons of apples at 
$1.50 each for the net sum of $97.50. No part of the $760 
total agreed prices have been paid. 


m. From Wm. H. Boaz & Co., Charlottesville, Virginia: 


(1) On or about December 3, 1954, 250 baskets of Deli- 
cious, Stayman and York apples agreed prices and for the 
net sum of $858.75. 


A payment on account in the sum of $429.37 was made January 
17, 1955. Another payment was tendered by check in the sum of 
$429.38 dated January 20, 1955, signed by John Russo, but it was 
returned unpaid with the result that the unpaid balance due on 
this lot is $429.38. 


(2) On or about December 14, 1955, 40 boxes Delicious 
apples at $4.10 each, 160 baskets Delicious apples at $3.65 
each and 50 baskets Stayman apples at $3.50 each, for the 
total net sum of $886.50. 


(3) On or about February 23, 1955, 250 boxes Delicious 
apples at $2.90 each, for the net sum of $725. 


No part of the $2,040.88 balance due on these three lots of 
apples has been paid. 


n. From Dezauche & Son., Inc., Opelousas, Louisiana, on or 
about July 10, 1954, a lot of 75 crates of U. S. No. 1 yams 
at $5.50 each or $412.50 and 25 crates of U. S. No. 2 yams at 
$3.15 each or $78.75, a total of $491.25. Respondent paid no 
part of the agreed price with the result that E. R. Albergotti, 
the broker, at Roanoke, Virginia, paid the seller in accord- 
ance with a prior understanding with the seller and said sum 
remains due and owing to Albergotti from respondent. 


o. From E. R. Albergotti, Roanoke, Virginia, on or about 
January 12, 1955, 150 cartons of 2 dozen size lettuce, being 
part of a shipment made January 12, 1955, in car PFE 
46003. The agreed price was $2.10 f.0.b. plus 15¢ per carton 
for precooling or a net of $337.50. No part of the agreed 
price has been paid. 

p. From Blythe Melon Growers, Blythe, California, on or 
about December 11, 1954, 500 cartons of lettuce contained in 
car SFRD 9856 for the agreed f.o.b. price of $575. No part 
of the agreed price has been paid. 
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q. From the Ohio Potato Growers Association, Columbus, 
Ohio: 

(1) On or about January 5, 1955, 1,600 ten-pound sacks 
of U. S. No. 1 potatoes, 170 fifty-pound sacks U. S. No. 1 
potatoes and 150 fifty-pound sacks unclassified potatoes at 
agreed prices per bag and for the net sum of $844.50. 


(2) On or about January 8, 1955, 650 fifty-pound sacks 
unclassified potatoes at 85¢ per sack, for the net sum of 
$552.50. 


(3) On or about January 26, 1955, 650 fifty-pound sacks 
unclassified potatoes at 95¢ per sack, for the net sum of 
$617.50. 


(4) On or about January 31, 1955, 188 fifty-pound sacks 
U. S. No. 1 potatoes at $1.45 per sack and 455 fifty-pound 
sacks unclassified potatoes at 60¢ per sack, for the net sum 
of $545.60. 


(5) On or about February 2, 1955, 650 fifty-pound sacks 
unclassified potatoes at 95¢ per sack, for the net sum of 


$617.50. No part of the $3,177.60 total purchase price of the 
5 lots has been paid. 


r. From Long Valley Farms Co., Twin Falls, Idaho, on or 
about January 13, 1955, 500 baled ten-pound bags at $5.50 
per cwt., 50 one hundred-pound sacks of U. S. No. 1 at $4.85 
per sack and 80 hundred-pound sacks U. S. No. 1 (30%) 
potatoes at $5.20 per sack contained in car PFE 5136, for 
the total net sum of $933.50. No part of the agreed prices 
have been paid for this shipment of potatoes. 


s. From L. J. Evans & Sons, New Carlisle, Ohio, on or about 
January 14, 1955, a truckload of U. S. No. 1 potatoes con- 
sisting of 210 fifty-pound sacks at $1.33 per sack, 1,600 ten- 
pound sacks at 32¢ per sack and 589 fifteen-pound sacks at 
45¢ per sack, for the net sum of $1,046.35. No part of the 
agreed price has been paid. 

t. From Vande Bunte Bros., Hudsonville, Michigan: 

(1) On or about January 17, 1955, 25 fifty-pound bags of 
onions at $1.75 each, 10 packages of three-pound bags of 
onions at $2.80 per package and 5 boxes celery at $4 each, 
for the net sum of $86.75. 
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(2) On or about January 25, 1955, a lot of 43 packages of 
onions and celery at agreed prices per package and for the 
net sum of $91.25. 


(3) On or about February 1, 1955, 10 packages of onions 
at $2.30 each, 20 fifty-pound bags of onions at $1.75 each, 
and 5 boxes celery at $3.75 each, for the net sum of $76.75. 


(4) On or about February 8, 1955, 40 bags of onions at 
$2.25 and $1.65 each, and ten packages of onions each con- 
taining 16 three-pound bags at $2.20 per package and for the 
net sum of $100. 


(5) On or about February 15, 1955, 39 fifty-pound bags 
of onions at $2.25 and $1.40 each, ten packages of onions at 
$1.90 each, and 2 boxes of celery at $3.75 each, for the net 
sum of $88.75. 


(6) On or about February 22, 1955, 30 fifty-pound bags 
of onions at $1.40 each and 8 boxes of celery at $3.75 each, 
for the net sum of $72. 


(7) On or about March 15, 1955, 10 fifty-pound bags of 
onions at $1.75 each, and 5 boxes celery at $4.10 each, for the 
net sum of $34. 


(8) On or about March 17, 1955, a lot of celery and onions 
at agreed prices per package and for the net sum of $56.75. 
No part of the $606.25 due for these 8 lots of celery and 
onions has been paid. 


u. From Garland Orchards, Troutville, Virginia, a truckload 
of 240 boxes of apples and 220 half bushel boxes of apples at 
agreed prices per box, for the total net sum of $752.50. A 
partial payment of $90.12 was made, leaving an unpaid 
balance of $662.38. 


v. From Wm. F. Hadder & Sons, Six Lakes, Michigan, on 
or about February 16, 1955, a truckload of packaged Deli- 
cious apples at agreed prices per package and for the total 
net sum of $888. Respondent offered two checks in payment 
of the shipment; one for $450 which was paid; and one for 
$438 which was returned unpaid due to not sufficient funds. 
Respondent has not paid the $438 balance due. 


w. From Charles Torrey Produce, Elba, New York, on or 
about March 4, 1955, a truckload of potatoes consisting of 
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94 sacks of pick-outs at 90¢ per sack, 231 fifty-pound sacks 
of U. S. No. 1 at $1.45 per sack and 1,877 ten-pound sacks 
U. S. No. 1 at 35¢ per sack for the total net sum of $917.08. 
No part of the agreed price has been paid. 


CONCLUSIONS 


Respondent’s failure to pay for shipments of perishable agri- 
cultural commodities and brokerage fees in connection therewith, 
and to remit consignment proceeds, as set forth in the Findings 
of Fact, constitutes repeated and flagrant violations of section 2 
of the act (7 U.S.C. 499b). Consequently, respondent’s license 
should be revoked pursuant to the provisions of section 8 of the 
act (7 U.S.C. 499h) and the facts should be published. The insti- 
tution of bankruptcy proceedings or a discharge in bankruptcy 
does not bar or alter this result. In re James L. (Lonnie) Cecil, 
7 A.D. 1105 (1948). 


ORDER 


Effective 15 days after this date, the respondent’s license is 
revoked. 
The facts as set forth herein shall be published. 


Copies hereof shall be served upon the parties. 


(No. 4468) 


In re ALBERT G. CyR. PACA Docket No. 6517. Decided December 
1, 1955. 


Revocation of License—Repeated and Flagrant Violations 
of Act—Disciplinary Proceeding—Making False or Mis- 
leading Statements—Default 


Where respondent failed to file an answer to a complaint alleging that he 
made, or caused to be made, false or misleading statements indicating 
greater quantities, better grades and later dates, held, respondent’s 
failure to file an answer constitutes an admission of the allegations and 
such facts, alleged and admitted, constitute repeated and flagrant viola- 
tions of the act and respondent’s license should be revoked. | 


Mr. Champe T. Broaddus, for complainant. Mr. Albert G. Cyr, of Van Buren, 
Maine, respondent, pro se. Mr. John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
instituted by a complaint filed on June 24, 1955, by the Acting 
Chief, Regulatory Branch, Fruit and Vegetable Division, Agri- 
cultural Marketing Service, United States Department of Agri- 
culture. It is alleged in the complaint that the respondent re- 
peatedly and flagrantly violated section 2 of the act by making 
false or misleading statements for fraudulent purposes in con- 
nection with three truckloads of potatoes shipped in foreign 
commerce and that revocation of respondent’s license is warranted 
on the basis of such violations. 


At the time of service of the complaint, respondent was notified 
in writing that an answer thereto should be filed within 20 days 
after such service and that, in accordance with section 47.30 of 
the rules of practice (7 CFR 47.30), failure to file an answer 
would constitute an admission of the facts alleged in the complaint 
and, in effect, a waiver of oral hearing. Notwithstanding such 
notice, respondent has not filed an answer. The matter was re- 
ferred to John Curry Hearing Examiner, Office of Hearing 
Examiners, United States Department of Agriculture, for the 
preparation of a report without further investigation or hearing 
pursuant to section 47.30(c) of the rules of practice. On October 
14, 1955, the hearing examiner issued a report containing pro- 
posed findings of fact and conclusions and recommending that 
respondent’s license be revoked. No exceptions were filed to the 
hearing examiner’s report. 


FINDINGS OF FACT 


1. Respondent, Albert G. Cyr, is an individual whose address 
is Star Route, Box 33, Van Buren, Maine. 


2. Pursuant to license provisions of the act, license No. 156405 
was issued to respondent February 8, 1955. This license is now 
in effect. 


3. During the month of March 1955, in connection with the 
sale and shipment by respondent, in foreign commerce, of three 
truckloads of potatoes from the State of Maine to the Dominion 
of Canada, the respondent made or caused to be made, for a 
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fraudulent purpose, false or misleading statements as hereinafter 
set forth: 


a. Respondent made, or caused to be made, a false or 
misleading statement on a writing identified as ‘Preliminary 
Inspection Report’, dated March 11, 1955, concerning an 
inspection of 175 100-pound bags of potatoes in a truck 
bearing Maine automotive license plate No. 64-614, in that 
(1) the date was caused to read March 28, 1955 instead of 
March 11, 1955, (2) the 175 100-pound bags of potatoes 
was caused to read 2,000 10-pound bags of potatoes, and (3) 
the Maine automotive license plate No. 64-614 was caused 
to read Quebec automotive license plate No. F-99513. Re- 
spondent made, or caused to be made, such false or mislead- 
ing statement with knowledge that 500 of the 2,000 10-pound 
bags of potatoes were below the grade specified in the ‘‘Pre- 
liminary Inspection Report.” 


b. Respondent made, or caused to be made, a false or 
misleading statement in connection with a writing identified 
as a “Preliminary Inspection Report”, dated March 15, 1955, 
concerning an inspection of 2,000 10-pound bags of potatoes 
in a truck bearing Quebec automotive license plate No. 
F-99513, in that, the said writing was caused to read 2,100 
10-pound bags instead of 2,000 10-pound bags, for the pur- 
pose of extending the inspection to cover additional 100 
10-pound bags of potatoes. 


c. Respondent made, or caused to be made, a false or 
misleading statement on a writing identified as a “Pre- 
liminary Inspection Report’, dated March 26, 1955, con- 
cerning an inspection of 250 bags of potatoes in a truck 
bearing Maine automotive license plate No. 62-375, in that, 
the said writing was caused to read 300 bags instead of 250 
bags with knowledge that 50 of the 300 bags of potatoes were 
below the grade specified in the “Preliminary Inspection 
Report.” 


CONCLUSIONS 


The making or causing to be made of false or misleading 
statements by respondent, as set forth in the Findings of Fact, 
constitutes repeated and flagrant violations of section 2 of the act 
(7 U.S.C. 499b). Consequently, respondent’s license should be 
revoked pursuant to the provisions of section 8 of the act (7 
U.S.C. 499h) and the facts should be published. 
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ORDER 


Effective 15 days after this date, the respondent’s license is 
revoked. 

The facts as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4469) 


In re NORMAN R. FULKS AND LUCIAN JONES, COPARTNERS, TRAD- 
ING AND DOING BUSINESS AS FULKS AND JONES. PACA Docket 
No. 6528. Decided December 1, 1955. 


Revocation of License—Repeated and Flagrant Violations 
of Act—Disciplinary Proceeding—Failure to Pay Net 
Proceeds to Consignor—Failure to Pay for Produce 


Where it was alleged that respondent sold apples on behalf of a consignor, 
but did not pay over to said shipper the net proceeds from the sale, and 
purchased and accepted several lots of vegetables, but in each instance 
failed to pay the agreed purchase price, held, the allegations admitted 
by default, of failing to pay for produce and to remit consignment pro- 
ceeds, constitute repeated and flagrant violations of the act and respond- 
ent’s license is revoked. 


Mr. Champe T. Broaddus, for complainant, Fulks and Jones, of Huntington, 
West Virginia, respondents, pro se. Mr. John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.), instituted by a complaint filed on August 26, 1955, by the 
Acting Chief, Regulatory Branch, Fruit and Vegetable Division, 
Agricultural Marketing Service, United States Department of 
Agriculture. It is alleged in the complaint that the respondents 
violated section 2 of the act by failing or refusing to pay, in whole 
or in part, for numerous shipments of perishable agricultural 
commodities in interstate commerce which were purchased by 
respondents and by failing or refusing to remit consignment 
proceeds. 

At the time of service of the complaint, respondents were noti- 
fied in writing that an answer thereto should be filed within 20 
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days after such service and that, in accordance with section 47.30 
of the rules of practice (7 CFR 47.30), failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint and, in effect, a waiver of oral hearing. Notwithstanding 
such notice, respondents have not filed an answer. The matter 
was referred to John Curry, Hearing Examiner, Office of Hear- 
ing Examiners, United States Department of Agriculture, for the 
preparation of a report without further investigation or hearing 
pursuant to section 47.30(c) of the rules of practice. On October 
19, 1955, the hearing examiner filed a report containing proposed 
findings of fact and conclusions and recommending that respond- 
ents’ license be revoked. No exceptions were filed to the hearing 
examiner’s report. 


















FINDINGS OF FACT 


The proposed findings of fact contained in the hearing exam- 
iner’s report filed October 19, 1955, are hereby adopted and 
incorporated herein as the Findings of Fact of this decision. 













1. Norman R. Fulks and Lucian Jones, trading as Fulks and 
Jones, comprise a partnership, doing business at 224 South Sev- 
enth Street, Huntington, West Virginia. 


2. Pursuant to licensing provisions of the act, license No. 
116930 was issued to respondents September 10, 1948. This license 
has been renewed on each anniversary date thereafter to Septem- 
ber 10, 1955. 


3. On or about February 4, 1955, respondents received in in- 
terstate commerce under a contract of sale and purchase with 
H. F. Byrd, Inc., Winchester, Virginia, a truckload of apples con- 
sisting of 200 boxes of Rome Beauty apples at $2.50 per box, or 
for $500, and 200 boxes of Stayman apples at $2 per box, or for 
$400, and for the total net sum of $900. Respondents accepted the 
200 boxes of Rome Beauty apples under the contract, but refused 
to accept the Stayman apples other than on sale for the shipper’s 
account, to which the shipper agreed. Respondents admit there is 
due this shipper, for the entire shipment the net sum of $740, 
which includes the net proceeds realized for the consigned Stay- 
man apples. No part of this amount has been paid. 
















4. Between September 7, 1954 and April 12, 1955, respond- 
ents purchased and accepted in the course of interestate com- 
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merce, the lots of vegetables hereinafter set forth, and in each 
instance have failed to pay the agreed purchase price therefor: 
a. From R. D. Scheible & Son, 1347 Clinton Street, Buffalo, 
New York: 
(1) On or about September 7, 1954, 500 fifty-pound bags 
of potatoes at 75¢ per bag, for $375 f.o.b. ; 


(2) On or about September 17, 1954, 640 fifty-pound bags 
of potatoes at 9714¢ per bag, for $624 delivered ; 


(3) On or about November 13, 1954, 500 fifty-pound bags 
of potatoes at 45¢ per bag, for $225 f.o.b.; 


(4) On or about November 16, 1954, 495 fifty-pound bags 
of potatoes at 70¢ per bag, for $346.50 f.o.b. ; 


(5) On or about November 19, 1954, 495 fifty-pound bags 
of potatoes at 60¢ per bag, for $297 f.o.b.; 


(6) On or about December 14, 1954, 495 fifty-pound bags 
of potatoes at 60¢ per bag, for $297 f.o.b.; 


(7) On or about December 21, 1954, 495 fifty-pound bags 
of potatoes at 60¢ per bag, for $297 f.o.b.; 


(8) On or about January 11, 1955, 495 fifty-pound bags 
of potatoes at 60¢ per bag, for the net sum of $265.50; 


(9) On or about January 24, 1955, 485 fifty-pound bags of 
potatoes at 60¢ per bag, for the net sum of $291 f.o.b.; 


(10) On or about February 7, 1955, 495 fifty-pound bags 
of potatoes at 60¢ per bag, for the net sum of $297 f.o.b.; 


(11) On or about February 21, 1955, 547 fifty-pound bags 
of potatoes at 70¢ per bag, for the net sum of $382.90 f.o.b.; 


(12) On or about March 14, 1955, 485 fifty-pound bags of 
potatoes at 70¢ per bag, for the net sum of $339.50 f.o.b.; 
and 

(13) On or about March 21, 1955, 485 fifty-pound bags of 
potatoes at 70¢ per bag, for the net sum of $339.50 f.o.b. 

No part of the total of $4,376.90 due on these 13 shipments of 
potatoes has been paid. 


b. From Valley Produce Co., Grand Forks, North Dakota, 
200 hundred-pound bags of Blue Tag Certified Seed Triumph 
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and 200 hundred-pound bags of Blue Tag Certified Seed Cob- 
bler potatoes, at $3.25 per bag delivered, for the net sum of 
$811.29, after payment of railroad transportation charge. 
Shipment was made in car SFRD 35036. The agreed price 
has not been paid. 


c. From E. O. Mastin, R.F.D. 2, Quakertown, Pennsylvania: 


(1) On or about November 3, 1954, 480 fifty-pound bags 
of pick-out potatoes at 90¢ per bag, 100 fifty-pound bags of 
potatoes at $2.75 per cwt., and 100 ten-pound bags of pota- 
toes at 33¢ per bag, for the net sum of $602.50; 


(2) On or about November 24, 1954, 600 fifty-pound bags 
of unclassified potatoes at 90¢ per bag, for the net sum of 
$540. The sum due on these two lots has not been paid. 


d. From Ohio Potato Growers Association, Columbus, Ohio: 


(1) On or about January 12, 1955, 616 fifty-pound bags 
of potatoes at $1.35 per bag, for the net sum of $831.60; 


(2) On or about January 19, 1955, 650 fifty-pound bags 


of potatoes at $1.40 per bag, for the net sum of $910; 


(3) On or about January 24, 1955, 688 fifty-pound bags 
of potatoes at 90¢ per bag, for the net sum of $619.20; 


(4) On or about January 26, 1955, 600 fifty-pound bags 
of potatoes at 90¢ per bag, for the net sum of $540; 


(5) On or about February 3, 1955, 300 fifty-pound bags 
of potatoes at $1.50 per bag and 1,568 ten-pound bags of 
potatoes at 35¢ per bag, for the net sum of $951.02 after an 
agreed price adjustment of $47.78. 

The total of $3,851.82 due on these five shipments has not been 
paid. 
e. From Veril Baldwin & Sons, Stockbridge, Michigan: 

(1) On or about November 29, 1954, 350 fifty-pound bags 
of onions for the sum of $612.50, 75 packs of 5 pound bags 
of onions for the sum of $225, and 25 packs of 3 pound bags 
of onions for the sum of $43.75, total net sale price being 
$881.25; 

(2) On or about December 22, 1954, 150 packs of 3 pound 
bags of onions for the sum of $247.50, and 50 packs of 5 
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pound bags of onions for the net sum of $126, total net sale 
price being $373.50; 


(3) On or about January 10, 1955, 200 fifty-pound bags 
of Yellow onions and 100 fifty-pound bags of Jumbo onions 
for the net sum of $450; 


(4) On or about January 25, 1955, 125 fifty-pound bags 
of Jumbo onions for the sum of $225, 175 fifty-pound bags 
of Yellow onions for the sum of $271.25, 75 packs of 3 pound 
bags of onions for the sum of $127.50, 25 packs of 5 pound 
bags of onions for the sum of $63, and 100 ten-pound bags 
of onions for the sum of $33.50, the total sale price being 
$720.25, plus a $25 cash advance to respondent’s truckman; 


(5) On or about February 8, 1955, 250 packs of onions in 
5 pound bags for the net sum of $400. 


The $2,825 due for these 5 lots has not been paid. 


f. From G. T. Newcomb & Co., Twin Falls, Idaho, on or 
about December 6, 1954, 3,600 ten-pound bags of potatoes 
contained in car PFE 43228 at 48¢ per bag delivered, for the 
net sum of $1,165.44 after deducting $562.56 in railroad 
transportation charges. The agreed price has not been paid. 


g. On or about December 27, 1954, from Harrisburg Daily 
Market, Harrisburg, Pennsylvania, a truckload of potatoes 
consisting of 1,000 ten-pound bags at 3314¢ per bag and 440 
fifty-pound bags at $1.45 per bag delivered, for the net sum 
of $973. The agree price has not been paid. 


h. On or about January 13, 1955, from Smith-Coulter & Co., 
Inc., Conastota, New York, 618 fifty-pound bags of potatoes 
at $1.40 per bag delivered, for the agreed and admitted net 
sum of $568.64 after payment of all charges. This sum has 
not been paid. 


i. On or about February 18, 1955, from McClintick & Co., 
Tustin, Michigan, 3,000 fifteen-pound bags of potatoes at 35¢ 
per bag, for the net sum of $1,050, trucking charges having 
been prepaid. The agreed price has not been paid. 


j. On or about February 24, 1955, from J. R. Pritchett & 
Sons, Dresden, Tennessee, 149 hampers of Nancy Hall sweet- 
potatoes at $3.50 per hamper, and 142 hampers of Porto 
Rican sweetpotatoes at $3 per hamper, for the net sum of 
$947.50. The agreed price has not been paid. 
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k. From Corley Produce Co., Sanford, Florida, on or about 
March 3, 1955, one carload of 500 bags of U. S. No. 1 new 
cabbage in fifty-pound bags at $1.55 per bag delivered, 
shipped in car FGEX 51467. The agreed net price, calculated 
at $429.90, after deducting $345.10 estimated railroad trans- 
portation charges, has not been paid. 


l. From Finks Brokerage Co., Produce Exchange Bldg., 
Kansas City, Missouri: 
(1) On or about March 3, 1955, 3,600 baled ten-pound 
bags of washed Idaho potatoes contained in car PFE 96276, 
at $5.50 per cwt. delivered, or $1,980, and for the net sum 
of $1,417.44 after deducting $562.56 railroad transportation 
charges; 
(2) On or about March 8, 1955, 180 bags of U. S. No. 1, 
Size A, washed Idaho Russet potatoes at 5.10 per cwt. deliv- 
ered, being one-half of a shipment contained in car PFE 
5378. The net purchase price was $355.44 after deducting 
railroad transportation charges of $562.56. 
The agreed net price of $1,772.88 due on the two shipments has 
not been paid. 


m. From Dade County Growers Exchange, Princeton, Florida: 

(1) On or about March 5, 1955, the 600 fifty-pound bags 
of potatoes contained in car FGE 34812 at $2.30 per bag 
delivered, for the net sum of $989.18 after deducing $390.82 
in railroad transportation charges. 

(2) On or about April 2, 1955, a truckload of 550 fifty- 
pound bags of potatoes at $2.60 per bag and for $1,430 net, 
f.o.b. shipping point. 


The agreed price for these two shipments has not been paid. 


n. From Cornelius & Sons, Homestead, Florida, on or about 
March 10, 1955, 650 hampers of Pole snap beans at $1.90 
per hamper, for the net sum of $1,235. 


The agreed price has not been paid. 


o. From Smith and Sponholtz Produce Dept., 3335 Bright 
Avenue, Jacksonville, Florida, on or about March 20, 1955, 
161 hampers pole snap beans at $2.50 per hamper, 50 
hampers pole snap beans at $2.75 per hamper, and 393 sacks 
cabbage at $1.90 per sack, for the total set sum of $1,286.70 
f.o.b. Jacksonville. The agreed price has not been paid. 
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p. From Chase & Co., Sanford, Florida, on or about March 
22, 1955, the 528 sacks of cabbage contained in car SFRD 
33427 at 1.40 per sack f.o.b. Florida, plus $74.40 for ice, for 
the net sum of $813.60. The agreed price has not been paid. 


q. From Alexander Marketing Co., San Benito, Texas, on or 
about March 24, 1955, 100 bags Medium White onions at 
$4.75 per bag, 200 bags Medium Bermuda onions at $3 per 
bag, and 300 bags Medium Granex onions at $2.85 per bag, 
prices delivered, for the net sum of $1,701.70 after deducting 
$228.30 truck transportation charges. The agreed price has 
not been paid. 


r. From Clyde H. Street, Erwin, Tennessee: 


(1) On or about April 1, 1955, 235 bushels snap pole 
beans at $2.85 per bushel, 35 bushels snap pole beans at $2.50 
per bushel, and 30 bushels peppers at $4 per bushel, for the 
total net sum of $877.25; 


(2) On or about April 3, 1955, 205 bushels snap pole 
beans at 2.85 per bushel, and 30 bushels peppers at $4 per 
bushel, for the total net sum of $647.25, after allowing $57 
for 20 bushels of the beans said by respondents to have ar- 
rived frozen; 


(3) On or about April 12, 1955, 274 bushels snap pole 
beans at $2.90 per bushel, 36 bushels pole beans at $3.25 per 
bushel, 50 bushels tender green snap beans at $2.25 per 
bushel, 5 bushels lima beans at $4.50 per bushel, 31 bushels 
peppers at $4.75 per bushel, 22 bushels cucumbers at $8.50 
per bushel, and one-half bushel cucumbers at $4, for the total 
net sum of $1,384.85. 


The agreed net price for these three lots has not been paid. 


CONCLUSIONS 


Respondents’ failure to pay for shipments of perishable agri- 
cultural commodities and to remit consignment proceeds, as set 
forth in the Findings of Fact, constitutes repeated and flagrant 
violations of section 2 of the act (7 U.S.C. 499b). Consequently, 
respondents’ license should be revoked pursuant to the provisions 
of section 8 of the act (7 U.S.C. 499h) and the facts should be 
published. 
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ORDER 


Effective 15 days after this date, the respondents’ license is 
revoked. 

The facts as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4470) 


AROOSTOOK GROWERS, INC. v. BELL WHOLESALE GROCERY CoO., INC. 
AND/OR PICKRELL AND CRAIG Co., INc. PACA Docket No. 6353. 
Decided December 2, 1955. 


Reopening After Default 


The motion having been timely filed and good reason having been shown why 
relief should be granted, the default of respondent (14 A.D. 759, 787) 
is set aside and it is granted 10 days within which to file an answer. 


Mr. Floyd L. Harding, of Presque Isle, Maine, for complainant. Mr. Garrett 
M. Castle, of Harlan, Kentucky, for respondent, Bell Grocery Co., Inc. 
Pickrell and Craig Co., Inc., of Louisville, Kentucky, respondent, pro se. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


Order Granting Motion to Reopen After Default 


On September 27, 1955, a Stay Order was issued in this pro- 
ceeding to permit respondent Bell Wholesale Grocery Co., Inc., 
to file, pursuant to section 47.25(e) of the rules of practice, a 
motion to reopen after default. This respondent has now filed its 
motion to reopen. Among other reasons why such relief should 
be granted which are advanced by this respondent is the state- 
ment that “because of the assurance of a representative of Pick- 
rell and Craig Company that the order would be cancelled without 
liability, the respondent, Bell Wholesale Grocery Company as- 
sumed that a letter of denial to the Department would suffice.” 

Copies of the motion to reopen have been served by registered 
mail upon counsel for complainant and upon respondent Pickrell 
and Craig Co., Inc. Both have expressed objection to the granting 
of the motion. 

Upon consideration of the record herein, it is concluded that 
the motion to reopen was filed within a reasonable time, under 
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the circumstances of the case, and that good reason has been 
shown why the relief should be granted. Accordingly, the default 
of respondent Bell Wholesale Grocery Co., Inc., in the filing of 
an answer in the above proceeding is hereby set aside, and this 
respondent is hereby granted 10 days from the date of service 
of this order within which to file an answer. 

This order shall be published, and copies hereof shall be served 
upon the parties. 


(No. 4471) 


BILL BAILEY COMPANY v. GRAPPEL Bros. PACA Docket No. 6610. 
Decided December 2, 1955. 


Failure to Pay Adjusted Purchase Price of Potatoes— 
Default 


Where complainant alleged that he sold and delivered potatoes to respondent 
but, upon respondent’s objection, agreed to an adjusted purchase price, 
and that respondent paid no part of the adjusted price, and respondent 
did not file an answer, held, respondent’s failure to file an answer consti- 
tutes a waiver of oral hearing and an admission of the allegations in 
the complaint, and respondent’s failure to pay the adjusted purchase 
price is in violation of the act for which reparation should be awarded 


to complainant. 


Mr. Leonard H. Jacob, of Twin Falls, Idaho, for complainant. Mr. A, D. 
McColium, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on March 14, 1955, and the for- 
mal complaint was filed on July 29, 1955. Complainant seeks an 
award of reparation in the amount of $688.77, which is alleged to 
be the adjusted purchase price of a carload of potatoes sold and 
delivered to respondent in January 1955. 

A copy of the report of investigation made by the Department 
and a copy of the formal complaint were served upon respondent 
on September 23, 1955. A copy of the report of investigation was 
served upon complainant’s attorney on September 24, 1955. 
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At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respondent 
has not filed an answer. The issuance of an order is, therefore, 
authorized without further procedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Melvin I. Gresky, doing busi- 
ness as Bill Bailey Company, whose address is Buhl, Idaho. 


2. Respondent is a partnership composed of Leon Grappel and 
Herman Grappel, doing business as Grappel Bros., whose address 
is Store 51, Brooklyn Terminal Market, Brooklyn, New York. At 
the time of the transaction involved herein, respondent was li- 
censed under the act. 

38. On January 5, 1955, in the course of interstate commerce, 


complainant sold to respondent one carload of U. S. No. 1, Size A 
washed, Russet Burbank potatoes, consisting of 720 50-lb. sacks 


at $5.00 per cwt. for a total of $1,800.00, delivered Brooklyn, New 
York. 


4. On January 7, 1955, complainant shipped from Buhl, Idaho, 
to respondent at Brooklyn, New York, one carload of potatoes in 
car PFE 15211. A Federal inspection was made of the potatoes 
prior to shipment, and the grade was certified to be U. S. No. 1, 
Size A, two inches or four ounces minimum, and an average of 
less than one percent Soft Rot. 


5. Upon arrival of the potatoes at Brooklyn, New York, re- 
spondent complained of frost damage in the shipment, and com- 
plainant released the shipment to respondent subject to further 
inspection, resorting and the submission of an accounting. Re- 
spondent accepted the potatoes subject to these terms and paid 
the freight in the amount of $633.60. 


6. Respondent submitted an accounting, showing an adjusted 
valuation of the shipment in the amount of $688.77, which com- 
plainant accepted as the adjusted purchase price, no part of which 
has been paid by respondent to complainant. 


7. The formal complaint was filed on July 29, 1955, which was 
within 9 months after the cause of action accrued. 
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CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the ad- 
justed purchase price of the carload of potatoes is in violation 
of section 2 of the act. Complainant should be awarded reparation 
in the amount of $688.77, with interest, and the facts should be 


published. 
ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $688.77, with interest thereon 
at the rate of 5 percent per annum from February 1, 1955, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4472) 


TROPICAL FRUITS COMPANY v. N. A. BARTON. PACA Docket No. 
6589. Decided December 2, 1955. 


Failure to Pay Balance of Purchase Price of Pineapples— 
Default 


Where it is alleged in a complaint that complainant sold and delivered pine- 
apples to respondent but respondent made only part payment leaving 
a balance due, and respondent did not file an answer to the complaint, 
held, failure to answer constitutes an admission of the allegations as 
well as a waiver of oral hearing, and respondent’s failure to pay the 
agreed price is in violation of the act and complainant is awarded 
reparation in the amount of the unpaid balance. 


Tropical Fruits Company, of Laredo, Texas, complainant, pro se. Mr. A. D. 
McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on March 15, 1955, and the 
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formal complaint was filed on July 18, 1955. Complainant seeks 
an award of reparation in the amount of $1,235.10, which is 
alleged to be the balance of the adjusted purchase price of two 
truckloads of pineapples sold and delivered to respondent in 
June 1954. 

A copy of the report of investigation made by the Department 
was served upon complainant on July 22, 1955. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent on August 11, 1955. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be 
filed within 20 days after service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Luis Perez Garcia, doing 


business as Tropical Fruits Company, whose address is P. O. 
Box 621, Laredo, Texas. 


2. Respondent is an individual, N. A. Barton, whose address 
is Shed No. 2, Georgia State Market, Atlanta, Georgia. At the 
time of the transactions involved herein, respondent was licensed 
under the act. 


3. On June 16, 1954, in the course of interstate commerce, 
complainant contracted to sell to respondent one truckload of 
Mexican pineapples, consisting of 597 dozen, at $2.15 per dozen 
delivered Atlanta, Georgia, for a total amount of $1,283.55. On 
June 16, 1954, complainant shipped by truck pineapples meeting 
the specifications of the foregoing contract from loading point 
in the State of Texas to respondent at Atlanta, Georgia. Re- 
spondent accepted the pineapples on their arrival at Atlanta, 
Georgia, and paid the charges for freight and ice in the amount 
of $237. Complainant granted an allowance of $251.55 on 117 
dozen pineapples and respondent made a payment of $200 on 
account. Deducting the transportation charges, the allowance 
and the payment from the original purchase price leaves a balance 
due by respondent to complainant of $595, no part of which has 
been paid. 
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4. On June 23, 1954, in the course of interstate commerce, 
complainant contracted to sell to respondent one truckload of 
Mexican pineapples, consisting of 725 dozen, for $1.70 per dozen 
delivered Atlanta, Georgia, for a total amount of $1,232.50. On 
June 23, 1954, complainant shipped by truck pineapples meeting 
the specifications of the foregoing contract from loading point 
in the State of Texas to respondent at Atlanta, Georgia. Re- 
spondent accepted the pineapples on their arrival at Atlanta, 
Georgia, and paid freight charges of $300. Complainant granted 
respondent an allowance of $292.40 on 172 dozen pineapples. 
Deducting the charges paid by respondent and the allowance 
granted by complainant from the original purchase price leaves 
a balance due by respondent to complainant of $640.10, no part 
of which has been paid. 


5. There is due and owing to complainant from respondent a 
balance of $1,235.10, no part of which has been paid. 


6. The informal complaint was filed on March 15, 1955, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c) ). 


Respondent’s failure to pay promptly to complainant the bal- 
ance of the adjusted purchase prices of the two truckloads of pine- 
apples is in violation of section 2 of the act. Complainant should 
be awarded reparation in the amount of $1,235.10, with interest, 
and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,235.10, with interest there- 
on at the rate of 5 percent per annum from July 1, 1954, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 4473) 
PACA Docket No. 6222. Decided December 2, 1955. 


F.o.b. Sale—Suitable Shipping Condition—Evidence—Fail- 
ure to Sustain Burden of Proof—Dismissal 


Where complainant, purchased U.S. No. 1 grade apples, f.o.b. shipping 
point, from respondent, and a Federal-State inspection showed that the 
apples met the grade requirements at shipping point, but, upon delivery, 
an inspection disclosed an average of 19% severe bruises, and com- 
plainant alleged that the apples were not in suitable shipping condition 
as required by the f.o.b. contract, held, in order for complainant to 
recover damages it must establish by a preponderance of the evidence 
that a substantial part of the bruising was present when the apples 
were shipped, but, since the shipping point inspection did not mention 
bruising, it must have been very small at the time and thus there was 
the possibility that a substantial portion of the bruising occurred in 
transit and in handling after arrival and, therefore, complainant failed 
to sustain the burden that the apples were not in suitable shipping 
condition. 


Mr. Frederick W. Woodley, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on October 17, 1952, and the 
formal complaint was filed on February 12, 1954. It is alleged 
that on or about May 1, 1952, complainant contracted to purchase 
from respondent a carload of York Imperial apples, U. S. No. 1 
grade, for $1,419 f.0.b. * * *, to be shipped by rail to complainant 
at * * *; that the apples shipped by respondent were not in 
suitable shipping condition; and that by reason thereof complain- 
ant sustained damages in the amount of $828.25. An award of 
reparation is requested by complainant in that amount. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on April 2, 1954. A copy of the report of investigation 
was served upon complainant on April 5, 1954. 

Respondent filed an answer on April 20, 1954, denying the 
allegations of the complaint and alleging that the contract terms 
were complied with. Respondent requested an oral hearing. 

Pursuant to respondent’s request, an oral hearing was held at 
* * * on November 15, 1954. * * *, complainant’s secretary- 
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treasurer, represented complainant at the hearing and also testi- 
fied. Two depositions were offered and received in evidence, that 
of * * *, fruit inspector checker for the * * *, and that of * * *, 
fruit and vegetable broker of * * *. Respondent was represented 
by counsel at the hearing. The following persons testified for 
respondent: * * *, Both parties filed briefs. 


FINDINGS OF FACT 
1. Complainant, * * *, is a corporation whose address is * * *. 
2. Respondent, * * *, is a corporation whose address is * * *. 
At the time of the transaction involved herein, respondent was 
licensed under the act. ; 


3. On or about May 1, 1952, in the course of interstate com- 
merce, the parties entered into a contract whereby complainant 
agreed to buy and respondent agreed to sell one carload of York 
Imperial apples, U. S. No. 1 grade, fresh pack, 214 inches and 
up, in ring-faced bushel baskets, for shipment the first half of 
the week of May 4, at $2.75 per basket f.o.b. shipping point, 
making a total price of $1,419. The contract was negotiated by 
the * * °, 


4. On Wednesday, May 7, 1952, respondent shipped 516 bushel 
baskets of apples in car FGEX 34331 from * * *. On that same 
day, prior to shipment, a Federal-State inspection was made of 
the apples and they were certified to be grade U. S. No. 1, 2% 
inches and up. The certificate states the pack to be “Generally 
tight” and the quality and condition as: 


“15% to full red color, mostly 50 to 80% good red. Grade 
defects within tolerance. Generally firm ripe. Slight scald 
ranges to 4%, averaging less than 2% for lot. No decay.” 


5. Car FGEX 34331 arrived at the railroad yard in * * *, 
at 10 a.m. May 12 and complainant was advised. of arrival by 
telephone at 10:35 a.m. on May 12. The car was placed for un- 
loading at the * * * on May 13 and it was unloaded by complain- 
ant that afternoon. On May 14, complainant notified * * * that 
the apples were very badly scalded and asked for help from 
respondent. This information was relayed to respondent. 


6. At complainant’s request, the * * * inspected the apples 
as to condition only beginning on May 14 and ending on May 15, 
1952. The certificate shows the number and kind of packages 
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as “516 Bus. Hampers (Applicant’s count) ;” the condition of 
packs as “Ringfaced, properly packed;” and the condition of the 
apples as: 
“Severe bruising averages 19%, ranging from 10% to 33%. 
Decay averages 3%.” 
Respondent was advised of this inspection through the brokers. 


7. Complainant sold 467 bushels of apples from car FGEX 
34331 on May 14 and the remaining 49 bushels on May 15, for 
a total amount of $1,364.75. The expenses were $95.75 for 
custom duty, $2 for custom entry, $331.42 for freight, and $9 
for terminal charge, or a total of $438.17. 


8. Complainant paid respondent the invoice price of $1,419. 


9. The informal complaint was filed on October 17, 1952, 
which was within 9 months after the alleged cause of action 
accrued. 


CONCLUSIONS 


At the oral hearing, complainant’s representative offered in 
evidence two depositions which had been taken on June 23, 1954, 
in * * *, Respondent objected to the receipt in evidence of these 
depositions on the ground that there was no accompanying 
certificate of the authority of the officer taking the depositions. 
Respondent also objected to the receipt in evidence of a letter 
purportedly written to complainant by the inspector who made 
the official * * * inspection at * * *. It is concluded that these 
documents were properly admitted in evidence. An extended 
discussion of these matters is not deemed necessary in view of 
the ultimate conclusion reached herein with respect to the merits 
of this case. 

Complainant’s position in this proceeding is that the apples in 
car FGEX 34331 were not in suitable shipping condition. It is 
respondent’s position that the apples were in suitable shipping 
condition on May 7, 1952, and that the deterioration disclosed by 
the official certificate at * * * was caused during the transit move- 
ment or by handling after arrival at * * *. 

The contract of purchase and sale involved herein was on an 
f.o.b. basis. The term “‘f.o.b.” is defined by the regulations (7 CFR 
46.24(i)) to mean that the produce sold is to be placed free on 
board the car at shipping point in suitable shipping condition and 
that the buyer assumes all risk of damage and delay in transit not 
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caused by the shipper, irrespective of how the shipment is billed. 
Section 47.24 (j) of the regulations defines the term “suitable 
shipping condition,” in relation to direct shipments, to mean 
that the commodity, at the time of billing, is in a condition which, 
if the shipment is handled under normal transporation service and 
conditions, will assure delivery without abnormal deterioration 
at the destination specified in the contract. 


The evidence submitted by complainant as to the condition 
of the apples at * * * includes the certificate of the inspection 
made by the * * * and the deposition of * * *. The latter testified 
that he inspected the apples prior to noon on May 14 on the floor 
of the * * * and the apples showed considerable scald and a lot of 
severe bruising. * * * testified that in his opinion the deterioration 
was scald rather than bruising. The report of investigation con- 
tains a letter to this Department from * * * which lists the 
following clarifying remarks by the * * * inspector concerning 
his inspection: 

“1. Severe bruising was found throughout the pack. 

“2. The bruises were old and showed flesh discolouration. 
“3. Bruising found throughout the baskets was severe with 
bruises over one inch in diameter.” 


To show that the transporation service and conditions were 
normal, complainant has submitted the deposition of * * *, fruit 
inspector and checker for the * * *. * * * testified that he in- 
spected the car prior to unloading and there was no evidence of 
a shift in the load, breakage, or rough handling by the carriers 
in transit. He also testified that he was present during the un- 
loading and none of the hampers were broken, crushed, or other- 
wise damaged The report of this inspection states that the 
temperatures in the doorway were 40° at top and 38° at the 
bottom, the maturity of the fruit was firm ripe to ripe and no 
decay was noted. No statement was made as to other blemishes. 


In support of its position that the apples were in suitable 
shipping condition, respondent called as a witness * * *, the 
Federal-State inspector who inspected the apples on May 7, 1952. 
* * * testified that his inspection was made during the process 
of loading beginning at 9:30 a.m. on May 6 and ending at 
9:30 a.m. the following day; that the baskets of apples were 
placed in the refrigerated car as soon as they were packed; and 
that very strict precautions were taken to see that this car was 
loaded in good shape and condition because it was for export. 
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He testified further that the apples normally would be expected 
to go to * * * in good shape. * * * testified that between May 1 and 
May 16, 1952, he shipped five other carloads of U. S. No. 1 York 
apples out of the same storage room as the carload in question 
to buyers in * * *, and he received no objections or complaints 
with respect to them. 

In order for complainant to prevail in this proceeding, it must 
establish by a preponderance of the evidence that a substantial 
part of the 19 percent bruising found at * * * was present when 
the apples were shipped on May 7, 1952. 

The applicable U. S. Standards for Apples (7 CFR 51.104 
et seq.), provide for the U. S. No. 1 grade a total maximum 
tolerance of 10 percent for defects, including bruises and scald, 
of which not more than 5 percent is allowed for serious damage, 
including not more than 1 percent for apples affected by decay 
or internal breakdown, or both. Since the shipping point in- 
spector did not mention bruising in his certificate, the percentage 
of bruising which was evident at the time of his inspection must 
have been very small. Bruising which occurred during storage 
would have been discernible at that time. Consequently, any 
further bruising at the shipping point would have had to occur 
during the process of grading and packing. No doubt some 
bruising is inevitable during such processing but it is difficult 
to believe that much could have occurred in view of the care which 
seems to have been taken in handling the apples at that time. 
On this point we have, in addition to the testimony of * * *, a 
letter in the report of investigation addressed to this Department 
from * * *. This letter refers to the inspections made for re- 
spondent of four carloads of apples intended for shipment to * * *, 
including FGEX 34331, and states in part as follows: 


“TI have talked with each inspector and they reported that 
the reason for the length of packing time was due to unusual 
care being exercised in order that the pack would be much 
better than the grade designation indicated. The impression 
I got from talking with the inspectors was that the packing 
bruises were practically nil and my own much more limited 
observation was that bruising at packing and loading time 
was kept at the lowest possible degree.” 


While the evidence indicates that the apples were properly 
packed and there was no physical evidence of rough handling 
in transit, nevertheless, the possibility exists that a substantial 
portion of the bruising occurred in transit and in handling after 
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arrival at * * *, It is concluded that complainant has failed to 
sustain the burden of proving by a preponderance of the evidence 
that the apples were not in suitable shipping condition. Accord- 
ingly, the complaint should be dismissed. 


ORDER 


The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 


(No. 4474) 


JACK B. BISHOP v. COMMODITY SALES COMPANY. PACA Docket 
No. 6581. Decided December 5, 1955. 


Failure to Pay Purchase Price of Potatoes—Failure to 
Reimburse Complainant for Advance—Protest Fees on 
Check—Default 


Where complainant alleged that he sold and delivered potatoes to respondent 
but that respondent failed to pay the purchase price and to reimburse 
complainant for an advance to the truck driver and that complainant 
also paid protest fees on respondent’s check, and respondent failed to 
file an answer, held, respondent’s failure to reply constitutes an admis- 
sion of the allegations and a waiver of oral hearing and respondent’s 
failure to pay is in violation of the act and complainant is awarded 
reparation in the amount of the purchase price plus advance and protest 
fees, 

Mr. Jack B. Bishop, of Wayland, New York, complainant, pro se. Mr. A. D. 
McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on June 21, 1955, and the formal 
complaint was filed on July 27, 1955. Complainant seeks an award 
of reparation in the amount of $682.65, which is alleged to be 
the amount due in connection with the sale of a truckload of 
potatoes to respondent in October 1954. 

A copy of the report of investigation made by the Department 
was served upon complainant on August 1, 1955. On that same 
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date a copy of the report of investigation and a copy of the formal 
complaint were served upon respondent. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after service and that, in accordance with section 47.8 (c) 
of the rules of practice, failure to file an answer would constitute 
a waiver of oral hearing and an admission of the facts alleged in 
the complaint. Notwithstanding such notice, respondent has not 
filed an answer. The issuance of an order is, therefore, authorized 
without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Jack B. Bishop, whose ad- 
dress is P. O. Box 587, Wayland, New York. 


2. Respondent, Commodity Sales Company, is a corporation 
whose address is P. O. Box 281, Toms River, New Jersey. At the 
time of the transaction involved herein, respondent was licensed 
under the act. 


3. On or about October 18, 1954, in the course of interstate 
commerce, complainant sold to respondent 1,000 10-lb. bags of 
potatoes at 24 cents per bag and 400 50-lb. bags of potatoes at 
$1.00 per bag. Respondent requested that the potatoes be shipped 
to South Side Market, Sharon, Pennsylvania. 


4, On October 18, 1954, complainant shipped one truckload of 
potatoes meeting the specifications of the foregoing contract from 
Wayland, New York, to South Side Market, Sharon, Pennsy]l- 
vania. Respondent accepted the potatoes and made no complaint 
with respect thereto. 


5. The purchase price of the truckload of potatoes is $640. In 
addition, complainant advanced $40 to the truck driver. Respond- 
ent tendered a check to complainant in the amount of $680, which 
check was dishonored by the bank on which it was drawn, and 
complainant paid $2.65 protest fees. The total amount due by 
respondent to complainant is $682.65, no part of which has been 
paid. 


6. The informal complaint was filed on June 21, 1955, which 
was within 9 months after the cause of action accrued. 
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CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the pur- 
chase price of the truckload of potatoes plus the advance to the 
truckdriver is in violation of section 2 of the act. Complainant 
should be awarded reparation in the amount of $680 plus the 
$2.65 protest fees or a total amount of $682.65, with interest, and 
the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $682.65, with interest thereon 
at the rate of 5 percent per annum from November 1, 1954, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4475) 


W. J. ENGEL COMPANY v. CHICAGO FRUIT & VEGETABLE EX- 
CHANGE. PACA Docket No. 6436. Decided December 5, 1955. 
Dismissal of Petition for Reconsideration 


Complainant’s petition for reconsideration dismissed for failure to file within 
the time limit of ten days as required by the rules of practice. 


Chicago Fruit & Vegetable Exchange, of Chicago, Illinois, respondent, pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


Order Dismissing Petition for Reconsideration 


In this proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930, as amended (7 U.S.C. 499a et seq.), reparation was 
awarded complainant by order dated October 17, 1955. This order 
was served on respondent on October 19, 1955. 

A petition for reconsideration was filed by respondent on 
November 14, 1955. The rules of practice, section 47.24(a), pro- 











1098 PERISHABLE AGRI. COMMODITIES ACT, 1930 


Cite as 14 A.D. 1098 


vide that a petition for reconsideration shall be filed with the 
Fruit and Vegetable Branch within 10 days after service of the 
order. The petition was filed on November 14, 1955, or more than 
10 days after the date of service of the order and respondent has 
given no reason for failing to file it within the prescribed time. 
Since the petition did not comply with the rules of practice, it 
must be dismissed. 


Respondent’s petition for reconsideration is hereby dismissed 
without prior service thereof on the opposing party. The facts and 
circumstances set forth herein shall be published and copies 
hereof shall be served upon the parties. 


(No. 4476) 


"XCLUSIVE POTATO Co. v. MEDOLA PRODUCE. PACA Docket No. 
6592. Decided December 6, 1955. 


Failure to Pay Balance of Purchase Price of Potatoes— 
Failure to Pay Fumigation Charges—Default 


Where complainant alleged that it sold and delivered potatoes, which it 
fumigated in accordance with the contract, to respondent, but respondent 
only made part payment, and did not file an answer to the complaint, 
held, respondent’s failure to answer constitutes an admission of the 
charges and a waiver of oral hearing and, as such acts are in violation 
of the act, complainant is awarded reparation in the amount still due 
on the purchase price plus fumigation charges. 


’*Xclusive Potato Co., of Stockton, California, complainant, pro se, Mr. A. D. 
McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on October 7, 1954, and the for- 
mal complaint was filed on May 31, 1955. Complainant seeks an 
award of reparation in the amount of $843.50, which is alleged 
to be the unpaid balance of the purchase price of a truckload of 
potatoes sold and delivered to respondent in June 1954. 

A copy of the report of investigation made by the Department 
and a copy of the formal complaint were served upon respondent 
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on June 16, 1955. A copy of the report of investigation was served 
upon complainant on June 18, 1955. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after service and that, in accordance with section 47.8 (c) 
of the rules of practice, failure to file an answer would constitute 
a waiver of oral hearing and an admission of the facts alleged in 
the complaint. Notwithstanding such notice, respondent has not 
filed an answer. The issuance of an order is, therefore, authorized 
without further proceedings. ; 


FINDINGS OF FACT 


1. Complainant, ’Xclusive Potato Co., is a corporation whose 
address is 705 S. California Street, Stockton, California. 


2. Respondent is an individual, Charles B. Medola, doing busi- 
ness as Medola Produce, whose address is 309-310 Produce Ter- 
minal Building, San Antonio, Texas. At the time of the transac- 
tion involved herein, respondent was licensed under the act. 


3. On or about June 16, 1954, in the course of interstate com- 
merce, complainant sold to respondent 330 sacks of U. S. No. 1, 
Size A, California Long White potatoes at $2.95 per sack, or 
$973.50, plus $20.00 for fumigation charges, or for a total price 
of $993.50. 


4. On June 16, 1954, potatoes meeting the specifications of the 
foregoing contract were shipped by truck from Shafter, Califor- 
nia, to respondent at San Antonio, Texas. Respondent accepted 
the potatoes on their arrival at San Antonio, Texas. 


5. The purchase price of the 330 sacks of potatoes plus fumi- 
gation charges is $993.50. Respondent has paid $150, leaving a 
balance of $843.50 due by respondent to complainant. 


6. The informal complaint was filed on October 7, 1954, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 





1100 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 14 A.D. 1100 


Respondent’s failure to pay promptly to complainant the full 
amount of the agreed purchase price of the 330 sacks of potatoes 
plus the fumigation charges is in violation of section 2 of the act. 
Complainant should be awarded reparation in the amount of 
$843.50, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $843.50, with interest thereon 
at the rate of 5 percent per annum from July 1, 1954, until paid. 


The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 4477) 


MorRRIs TABENKEN v. BUXBAUM BROTHERS. PACA Docket No. 
6384. Decided December 8, 1955. 


Failure to Pay Balance of Purchase Price of Potatoes— 
Acceptance — New Agreement — Dumping — Evidence — 
Burden of Proof 


Where complainant sought to recover the balance of the purchase price of 
potatoes sold and delivered to respondent but respondent denied accept- 
ance and alleged that a new contract was entered protecting respondent 
from loss and that a large portion of the potatoes were valueless and 
dumped, held: (1) respondent’s delay (more than 24 hours) in notifying 
complainant of the potatoes’ condition was sufficient to constitute an 
acceptance; (2) since a new and subsequent agreement to protect re- 
spondent from loss provided that respondent recondition the potatoes, 
and respondent failed to comply with this requirement, the new agree- 
ment is of no effect and the original contract remained in force; (3) 
since respondent failed to prove the potatoes in controversy were value- 
less and were dumped and, since recovery of damages rests on such 
proof, lack of such proof precludes recovery and; (4) respondent’s fail- 
ure to pay the full purchase price is in violation of the act and com- 
plainant is awarded reparation for the balance due. 


Dumping 


Where perishable agriculture commodities are dumped it is usual to obtain 
a certificate issued by the health department of the city, or other 
authority, showing the necessity for dumping. Where proof of damages 
rests on such necessity (such necessity implying that the goods were 
valueless), lack of proof of the necessity precludes recovery. 
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Mr. Morris Tabenken, of Bangor, Maine, complainant, pro se. Buxbaum 
Brothers, of Brooklyn, New York, respondent, pro se. Miss Lenore H. 
Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on July 1, 1954, and the formal 
complaint was filed on October 27, 1954. It is alleged that on or 
about December 24, 1953, complainant, by oral contract, sold to 
respondent a carload of potatoes for a total price of $761, deliv- 
ered Brooklyn, New York; that complainant shipped potatoes as 
per contract and upon arrival at destination, respondent accepted 
them; and that respondent paid the freight charges of $316.06, 
but has paid to complainant only $256.23 of the purchase price, 
leaving an unpaid balance of $188.71. Complainant seeks repara- 
tion in this amount. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent on Novem- 
ber 18, 1954. A copy of the report of investigation was served 
upon complainant on that same date. 


Respondent filed an answer to the complaint on November 29, 
1954, and alleged that upon arrival the car was full of field frost, 
the potatoes were rotten, and the bags were soaking wet; that it 
started to regrade the potatoes but stopped when it realized that 
the price it would receive for them would not cover the cost of 
labor and bags. Respondent further alleges that it paid the full 
price for every bag of potatoes in the car except for 229 bags that 
were wet. 

Since the amount in dispute is less than $500, the issues are 
determined under the shortened method of procedure provided 
for in section 47.20 of the rules of practice. Pursuant thereto com- 
plainant filed an opening statement, respondent filed an answering 
statement, and complainant filed a statement in reply. This com- 
pleted the submission of evidence. 


FINDINGS OF FACT 


1. Complainant is an individual, Morris Tabenken, whose ad- 
dress is 8 Harlow Street, Bangor, Maine. 
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2. Respondent is a partnership composed of Sam Buxbaum 
and Edward Buxbaum doing business as Buxbaum Brothers, 
whose address is 89 Brooklyn Terminal Market, Brooklyn, New 
York. At the time of the transaction involved herein, respondent 
was licensed under the act. 


3. On or about December 24, 1953, and in the course of inter- 
state commerce, complainant by oral contract sold to respondent 
one carload of Katahdin potatoes consisting of 650 fifty-pound 
bags of U.S. No. 1, Size A, two-inch minimum, at $513.00, 1,000 
ten-pound bags of potatoes with the above specifications at 
$200.00, and 50 fifty-pound bags of Maine Chef Specials at $47.50, 
all prices delivered Brooklyn, New York. 


4. On or about December 26, 1953, complainant shipped pota- 
toes to respondent in car BAR 6701. Respondent unloaded and 
accepted the car and two days after its arrival telephoned com- 
plainant and informed him that the load contained a number of 
spotted bags caused by wet breakdown. Respondent proposed to 
recondition the potatoes and complainant agreed to protect it, 
based on a Railroad Perishable Inspection Agency inspection, for 
any loss caused by labor and shrinkage. 


5. An RPIA inspection was made on December 31, 1953, and 
its report reads as follows: 


“Two hundred and twenty-nine (229) bags segregated and 
accepted, showing 1 to 46 interspersed tubers per bag with 
wet breakdown following freezing injury and so located as 
to show freezing did not occur in car. 

184—50 lb. bags 


12—5-10 lb. bags in master containers 
33—‘Chef’s Special’ ” 


6. Respondent began to recondition the potatoes but stopped 
before completing the job. On July 21, 1954, respondent sent 
complainant a letter reading, in part, as follows: 


“Enclosed is check for $256.23. I am deducting for: 


184 bags 50’s at .79 $145.36 
60 bags 10’s at .20 12.00 
33 bags Chefs at .95 31.35 $188.71 


“T started to work the potatoes over, as I told you but the 
expense would have been more than I could get for the pota- 
toes. 
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“IT am not charging you for the expense of dumping the 
potatoes 714¢ a bag.” 


7. The purchase price of the potatoes is $761.00, delivered 
Brooklyn, New York. Respondent paid the freight charges of 
$316.06 and remitted to complainant only $256.23, leaving a bal- 
ance of $188.71 due and owing complainant. 


8. The informal complaint was filed on July 1, 1954, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant seeks to recover the balance of the purchase price 
of a carload of potatoes sold to respondent on or about December 
24, 1953. Respondent alleges that it did not accept the potatoes; 
and that the potatoes on arrival were full of field frost and 
affected by wet breakdown making it necessary to dump 229 bags. 
Further, respondent denies that any balance of the purchase price 
is due complainant. 


It is clear from the evidence that respondent unloaded and 
accepted the potatoes for in its letter to complainant dated Janu- 
ary 2, 1954, respondent states: “If I had rejected this car you 
would never have realized freight on it.” Also on this issue of 
acceptance, complainant alleges, and respondent does not deny, 
that it was two days after the arrival of the potatoes before re- 
spondent telephoned complainant and informed him of their 
condition. This delay (more than 24 hours) would be sufficient to 
constitute an acceptance. Accordingly, we conclude that the pota- 
toes were accepted by respondent. 


However, the evidence shows that in the course of the above 
telephone conversation, the parties entered into a new agreement 
whereby respondent would get a Railroad Perishable Inspection 
Agency inspection of the potatoes and that based on such inspec- 
tion, complainant would protect respondent for any loss on labor 
and shrinkage. An inspection was made, but by respondent’s own 
admission, the reconditioning of the potatoes, while begun, was 
not completed. By this failure to completely recondition the pota- 
toes, respondent failed to comply with the terms of the new agree- 
ment. Consequently, this new agreement is of no effect and the 
original contract remains in force. 


Having accepted the potatoes, respondent became liable for the 
total purchase price less his damages, if any, resulting from com- 
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plainant’s failure to deliver potatoes meeting contract specifica- 
tions. Sea Island Vegetables, Inc. v. Chabot Bros., Inc., 8 A.D. 323. 
In order to prove such damages, respondent must show the value 
of the potatoes received. Respondent, in effect, alleges that of the 
total amount of potatoes delivered, 229 bags were valueless and 
were dumped. However, respondent has submitted no evidence 
whatsoever in support of this allegation and the record is void of 
any evidence pertaining thereto. We also note that complainant 
denies or indicates doubt that the potatoes were dumped. We have 
held that when perishable commodities are dumped, it is usual to 
obtain a certificate issued by the health department of the city, 
or other authority, showing the necessity for dumping. Where 
proof of damages rests on such necessity (such necessity imply- 
ing that the goods were valueless), lack of proof of the necessity 
precludes recovery. Horwitz v. Baker, 10 A.D. 864; Anonymous, 
5 A.D. 25. It is concluded that respondent has failed to sustain 
the burden of proving the amount he was damaged and, therefore, 
that respondent is liable for the total purchase price. 


The purchase price of the potatoes is $761.00, delivered. Re- 


spondent paid the freight charges amounting to $316.06 and 
remitted only $256.23 to complainant, leaving due and owing the 
balance of $188.71. Respondent’s failure to pay to complainant the 
balance of the purchase price constitutes a violation of section 2 
of the act. Reparation should be awarded complainant in the 
amount of $188.71, with interest, and the facts should be pub- 
lished. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparaation, $188.71, with interest thereon 
at the rate of 5 percent per annum from February 1, 1954, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 4478) 


JOHN H,. DUER & SON v. LESTER R. CHERRIX AND/OR ALL STATES 
PRODUCE Co., INc. PACA Docket No. 6579. Decided December 


9, 1955. 
Failure to Pay Purchase Price of Kale—Default 


Where it is alleged in a complaint that complainant sold and delivered kale 
to respondents but that respondents did not pay the agreed purchase 
price and respondents filed no answer, held, respondents’ failure to file 
an answer constitutes an admission of the allegations in the complaint 
and a waiver of oral hearing and the failure to make prompt payment 
is in violation of the act and reparation is awarded complainant for 
the amount due. 

Mapp & Mapp, of Keller, Virginia, complainant, pro se. Mr. A. D. McCollum, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The formal complaint was filed on March 29, 1955. Complainant 
seeks an award of reparation in the amount of $569.00, which is 
alleged to be the adjusted purchase price of two truckloads of 
kale sold to respondents in December 1954. 


A copy of the report of investigation made by the Department 
was served upon complainant’s attorneys on July 28, 1955. On 
that same date a copy of the report of investigation and a copy 
of the formal complaint were served upon each of the respondents. 


At the time of service of the formal complaint, respondents 
were notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
neither respondent has filed an answer. The issuance of an order 
is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, John H. Duer & Son, is a partnership com- 
posed of John H. Duer and John H. Duer, Jr., whose address is 


Painter, Accomack County, Virginia. 
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2. Respondent, All States Produce Co., Inc., is a corporation 
whose address is 1274 Fifth Street, N. E., Washington, D. C. At 
the time of the transactions involved herein, this respondent was 
licensed under the act. 


3. Respondent, Lester R. Cherrix, is an individual whose 
address is 1274 Fifth Street, N. E., Washington, D. C. At the 
time of the transactions involved herein, this respondent was not 
licensed under the act, but was subject to license. 


4. On or about December 15, 1954, in the course of interstate 
commerce, complainant sold to respondent Lester R. Cherrix, one 
truckload of kale for $319.00. Pursuant to this contract, com- 
plainant shipped one truckload of kale from Painter, Virginia, 
to this respondent at Washington, D. C. This respondent accepted 
the kale and gave complainant his personal check for $319.00 in 
payment. Payment of this check was refused by the bank on 
which it was drawn, because of insufficient funds. There is due 
and owning by respondent Lester R. Cherrix to complainant the 
sum of $319.00, no part of which has been paid. 


5. On or about December 22, 1954, in the course of interstate 
commerce, complainant sold to respondent All States Produce 
Co., Inc., one truckload of kale for $387.00. Pursuant to this con- 
tract, complainant shipped one truckload of kale from Painter, 
Virginia, to this respondent at Washington, D. C. This respond- 
ent complained of the quality and condition of the kale upon its 
arrival, but agreed to and did accept the kale at the adjusted 
price of $250.00. There is due and owing by respondent All States 
Produce Co., Inc., to the complainant the sum of $250.00, no part 
of which has been paid. 


6. The formal complaint was filed on March 29, 1955, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondents to file answers to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the rules of 
practice (7 CFR 47.8(c) ). 

The failure of respondent Lester R. Cherrix to pay promptly 
to complainant the agreed purchase price of $319.00, for the 
truckload of kale purchased on or about December 15, 1954, is 
in violation of section 2 of the act and complainant should be 
awarded reparation in that amount, with interest. The failure of 
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respondent All States Produce Co., Inc., to pay promptly to com- 
plainant the agreed adjusted purchase price of $250.00, for the 
truckload of kale purchased on or about December 22, 1954, is in 
violation of section 2 of the act and complainant should be 
awarded reparation in that amount, with interest, and the facts 
should be published. 


ORDER 


Within 30 days from the date of this order, respondent Lester 
R. Cherrix shall pay to complainant, as reparation, $319.00 with 
interest thereon at 5 percent per annum from January 1, 1955, 
until paid. : 

Within 30 days from the date of this order, respondent All 
States Produce Co., Inc., shall pay to complainant, as reparation, 
$250.00 with interest thereon at the rate of 5 percent per annum 
from January 1, 1955, until paid. 

The facts and circumstances set forth herein shall be published. 


Copies hereof shall be served upon the parties. 


(No. 4479) 


GERRICK & DECK BANANA COMPANY v. MAGIC CITY BANANA 
CoMPANY. PACA Docket No. 6622. Decided December 13, 1955. 


Failure to Pay Purchase Price of Bananas—Default 
Headnotes in 14 A.D. 1105, applicable here. 


Gerrick & Deck Banana Co., of Brownsville, Texas, complainant, pro se, Mr. 
A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on April 29, 1955. The formal 
complaint was filed on July 29, 1955. Complainant seeks an award 
of reparation in the amount of $1,432.17, which is the alleged 
purchase price of a truckload of bananas sold and delivered to 
respondent in November 1954. 
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A copy of the report of investigation made by the Department 
was served upon complainant on October 10, 1955. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent on October 8, 1955. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after service and that, in accordance with section 47.8(c) 
of the rules of practice, failure to file an answer would constitute 
a waiver of hearing and an admission of the facts alleged in the 
complaint. Notwithstanding such notice, respondent has not filed 
an answer. The issuance of an order is, therefore, authorized 
without further proceedings. 


FINDINGS OF FACT 


1. Complainant is a partnership, composed of Max Gerrick 
and Bernie Austin Deck, doing business as Gerrick & Deck 
Banana Company, whose address is P. O. Box 1062, Brownsville, 
Texas. 


2. Respondent is an individual, Peter George Macrenaris, 
doing business as Magic City Banana Company, whose address 
is 1181 First Avenue South, Birmingham, Alabama. At the time 
of the transaction involved herein, respondent was licensed under 
the act. 


8. On or about November 27, 1954, in the course of interstate 
commerce, complainant sold to respondent 22,300 pounds of 
bananas at 614 cents per pound, f.o.b. New Orleans, Louisiana, 
plus $31.22 for wharfage and $7.20 for stem twine, making a 
total price of $1,432.17. 


4. On or about November 27, 1954, bananas meeting the spe- 
cifications of the foregoing contract were shipped by truck from 
New Orleans, Louisiana, to respondent at Birmingham, Alabama. 
Responded accepted the bananas and made no complaint with 
reference thereto. 


5. ‘The purchase price of the truckload of bananas, including 
wharfage and stem twine, is $1,432.17, no part of which has been 
paid by respondent to complainant. 


6. The formal complaint was filed on July 29, 1955, which 
was within 9 months after the cause of action accrued. 
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CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the pur- 
chase price of the truckload of bananas is in violation of section 
2 of the act. Complainant should be awarded reparation in the 
amount of $1,432.17, with interest, and the facts should be 
published. 














ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,432.17, with interest there- 
on at the rate of 5 percent per annum from December 1, 1954, 
until paid. 

The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 











(No. 4480) 






FERRIS G. TALMAGE v. JOHN PICCIRILLO. PACA Docket No. 6624. 
Decided December 15, 1955. 






Failure to Pay Balance of Purchase Price of Potatoes— 
Default 


Where complainant alleged that he sold and delivered potatoes to respondent 
but respondent did not pay the full purchase price and respondent did 
not answer the complaint, held, by failing to file a reply respondent is 
considered to have admitted the allegations and respondent’s failure to 
pay the purchase price is in violation of the act, and reparation is 
awarded complainant for the balance due. 














Mr. Henry Ader McCarthy, of East Hampton, New York, for complainant. 
Mr. A. D, McCollum, Presiding Officer. 


| Decision by Thomas J. Flavin, Judicial Officer 









PRELIMINARY STATEMENT 





This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on February 4, 1955. The formal 
complaint was filed on September 21, 1955. Complainant seeks 
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an award of reparation in the amount of $176.25, which is the 
alleged balance of the purchase price of a truckload of potatoes 
sold and delivered to respondent in October 1954. 

A copy of the report of investigation made by the Department 
was served upon complainant’s attorney on October 11, 1955. A 
copy of the report of investigation and a copy of the formal 
complaint were served upon respondent on October 10, 1955. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after service and that, in accordance with section 47.8 (c) 
of the rules of practice, failure to file an answer would constitute 
an admission of the facts alleged in the complaint. Notwith- 
standing such notice, respondent has not filed an answer. The 
issuance of an order is, therefore, authorized without further 
proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Ferris G. Talmage, whose 
address is East Hampton, New York. 


2. Respondent is an individual, John Piccirillo, whose address 


is P. O. Box 61, Logan, West Virginia. At the time of the trans- 
action involved herein, respondent was licensed under the act. 


3. On or about October 20, 1954, in the course of interstate 
commerce, complainant sold to respondent 650 50-pound sacks 
of pick-out potatoes at 80 cents per sack, delivered Logan, West 
Virginia, making a total price of $520. 

4. Potatoes meeting the specifications of the foregoing con- 
tract were shipped by truck from loading point in the State of 
New York to respondent at Logan, West Virginia. Respondent 
accepted the potatoes and made no complaint with reference 
thereto. 

5. The purchase price of the truckload of potatoes is $520.00. 


Respondent has paid $343.75, leaving a balance of $176.25 due 
and owing from respondent to complainant. 


6. The informal complaint was filed on February 4, 1955, 
which was winthin 9 months after the cause of action accrued. 


CONCLUSIONS 
The failure of respondent to file an answer to the formal 
complaint constitutes an admission of the facts alleged in the 
complaint, as provided in the rules of practice (7 CFR 47.8(c) ). 
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Respondent’s failure to pay promptly to complainant the 
balance of the purchase price of the truckload of potatoes is in 
violation of section 2 of the act. Complainant should be awarded 
reparation in the amount of $176.25, with interest, and the 
facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $176.25, with interest thereon 
at the rate of 5 percent per annum from November 1, 1954, 
until paid. 

The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 4481) 


Z. R. HALLOCK Co., v. S. S. SAWYER. PACA Docket No. 6234. 
Decided December 19, 1955. 


Stay Order—Pending Issuance of Another Order 


Mr. Solomon Raffe,.of Riverhead, New York, for complainant. Mr. S, S. 
Sawyer, of Jacksonville, Florida, respondent, pro se. Mr. Frederick W. 
Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an order was issued on November 18, 1955, awarding reparation 
to complainant against respondent. A copy of the order was 
served upon respondent by registered mail on November 21, 1955. 

By letter received in the Department on December 5, 1955, 
respondent requested reconsideration of the order, and stated his 
reasons for believing the order to be in error. Although re- 
spondent’s petition was not filed within the 10-day period of 
time provided by the rules of practice, it appears from the facts 
before me that there is good reason why such time for filing 
should be extended. Accordingly, respondent’s time for filing a 
petition for reconsideration is extended, and his letter of Decem- 
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ber 3, 1955, is accepted as his petition for reconsideration. The 
order of November 18, 1955, is hereby stayed pending the issuance 
of another order herein. 

This order shall be published and copies hereof shall be 
served upon the parties. 


(No. 4482) 


SANFORD FRUIT COMPANY v. PALMETTO FRUIT & PRODUCE COM- 
PANY. PACA Docket No. 6639. Decided December 22, 1955. 


Failure to Pay Purchase Price of Oranges and Grapefruit 
—Admission of Allegations 


Where complainant alleged that it sold and delivered citrus fruit to respond- 
ent but that respondent failed to pay the purchase price and respondent 
admitted the allegations, held, respondent’s failure to pay the purchase 
price is in violation of the act and reparation is awarded complainant 
in the amount due. 


*, T. C. Curry, of Salinas, California, for complainant. Palmetto Fruit & 
Produce Company, of Columbia, South Carolina, respondent, pro se. Mrs. 
Ilene M, Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on October 24, 1955, complainant seeks 
to recover $1,870, which is alleged to be the amount of damages 
sustained as a result of respondent’s failure to pay for two 
truckloads of citrus fruit sold and delivered by complainant 
to respondent. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served by registered mail upon 
respondent on November 3, 1955. A copy of the Department’s 
report of investigation was served by registered mail upon com- 
plainant’s authorized representative on November 7, 1955. 


Respondent filed an answer to the formal complaint in which 
it admitted liability for the amount claimed, and expressed an 
intention to pay the amount due. 
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FINDINGS OF FACT 


1. Complainant Sanford Fruit Company is a partnership 
composed of H. E. Tooke, Jr. and Frances G. Tooke, whose post 
office address is State Farmers Market, Sanford, Florida. 


2. Respondent is an individual Abner Cline Shull, doing 
business as Palmetto Fruit & Produce Company, whose address 
is 9 State Farmers Market, Columbia, South Carolina. At the 
time of the transactions involved herein, respondent was licensed 
under the act. 


3. On or about March 3 and April 7, 1955, contemplating ship- 
ments of citrus fruit in the course of interstate commerce, the 
parties entered into agreements for the sale by complainant to 
respondent of two truckloads of oranges and grapefruit, de- 
scribed as follows, and at the prices indicated: 


March 3, 1955— 
200 boxes oranges at $2.75 $550.00 
45 boxes Temple oranges, 100 size, at $2.25 101.25 
5 boxes Temple oranges, 130 size, at $1.50 7.50 


Total Invoice 658.75 
April 7, 1955— 
140 boxes oranges, 200 size, at $3.00 420.00 
185 boxes oranges, 216, 250 and 288 size, 
at $3.25 601.25 
100 boxes Marsh seedless grapefruit, 64 and 
70 size, at $1.90 190.00 


Total Invoice 1,211.25 
TOTAL $1,870.00 


4. Citrus fruit meeting contract specifications and in the 
quantities contracted for was shipped on March 3 and April 7 
1955, by complainant from shipping point in the State of Florida 
to respondent in South Carolina, and was accepted upon delivery 
by respondent without complaint. 


5. In connection with the shipment of March 3, 1955, re- 
spondent issued its check to complainant in the amount of $658.75, 
but the check was returned to complainant by the bank marked 
“Not sufficient funds.” Although requested to do so, respondent 
has failed and refused to pay complainant the purchase price 
of the two shipments involved, or any part thereof. 


6. Formal complaint was filed on October 24, 1955, which was 
within 9 months from the time the causes of action accrued. 
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CONCLUSIONS 


It is undisputed that respondent is indebted to complainant for 
the entire amount claimed. Attached to the complaint is documen- 
tary evidence supporting the claim. Further, respondent has 
upon several occasions admitted its indebtedness for the ship- 
ments. In its answer to the formal complaint, respondent stated 
with respect to the claim that “I intend to pay just as soon as 
possible which I know is way past due.” No payments have been 
made on the account. 

We conclude that respondent’s failure to pay the invoice price 
of the shipments involved herein is a violation of section 2 of 
the act for which reparation in the amount of $1,870, plus 
interest, should be awarded to complainant. 

The facts and circumstances as set forth herein should be 
published. 


ORDER 


Within 30 days from the date hereof, respondent shall pay to 
complainant, as reparation, the sum of $1,870, plus interest 
thereon at the rate of 5 percent per annum from May 1, 1955, 


until paid. 
The facts and circumstances as set forth herein shall be 
published. 


Copies hereof shall be served upon the parties. 


(No. 4483) 


HANDEL COMPANY v. KLEIN’S CELERY. PACA Docket No. 6044. 
Decided December 27, 1955. 


Failure to Pay Purchase Price of Celery—Purchase with 
Knowledge of Defects— Purchase After Inspection — 
Warranty of Merchantability 


Where complainant sold five carloads of celery to respondent after advising 
respondent that the celery was damaged by field frost, was not making 
grade, and did not have official inspection, and the celery was subse- 
quently condemned by court order and destroyed, and respondent’s 
defense for nonpayment was that complainant had breached his war- 
ranty of merchantability, held, a warranty may not be implied in con- 
flict with the express terms of a contract and where, as in this case, 
respondent knew of the condition of the celery at the time of purchase, 
and the attendant risk involved in its purchase, there was no implied 
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warranty of merchantability. Failure of respondent to pay complainant 
is a violation of the act and reparation should be awarded complainant 
in the amount of the agreed purchase price. 


*. Irwin Weinberg, of Cohen & Weinberg, of Newark, New Jersey, for 
complainant. Mr. Alexander Golbus, of Golbus & Golbus, of Chicago, 
Illinois, for respondent. Mr. James A, O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on January 26, 1952. The formal 
complaint was filed on May 7, 1953. Complainant alleges that he 
sold and delivered to respondent five carloads of celery, but that 
respondent has failed to pay any part of the agreed purchase 
prices. Complainant seeks reparation in the amount of $5,717. 

A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served upon the 
respondent on June 15, 1953. On the same day, a copy of the 
report of investigation was served upon complainant’s repre- 
sentative. 

Respondent filed an answer and counterclaim on July 31, 1953, 
alleging that the celery had no commercial value whatever and 
that pursuant to an order entered in the United States District 
Court for the District of New Jersey the five carloads of celery 
were condemned and destroyed as being unfit for human consump- 
tion. It is further alleged that on account of complainant’s failure 
to deliver celery in accordance with the contracts, respondent 
sustained damages in the amount of $3,000, the difference be- 
tween what the commodity would have cost respondent under the 
contract and the fair, reasonable market value of the celery had 
it been in suitable shipping condition, of good merchantable qual- 
ity and fit for human consumption. No reply was filed to the 
counterclaim. 

Oral hearing was held at New York, New York, on January 28, 
1955, at which both sides were represented by counsel. Four wit- 
nesses appeared and testified, two for each party. Three deposi- 
tions were received in evidence, one for complainant, the other 
two for respondent. 

At the hearing, respondent moved to amend the counterclaim 
to show total damages amounting to $6,503. The motion was 
granted by the Presiding Officer. A brief was filed by each party. 
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FINDINGS OF FACT 


1. Complainant is an individual, E. W. Handel, doing business 
as Handel Company, whose address is Box 188, Lodi, California. 
At the time of the transactions involved herein, complainant was 
not licensed or subject to license under the act. 


2. Respondent is an individual, Raymond Klein, doing busi- 
ness as Klein’s Celery, whose address is 193 Miller Street, New- 
ark, New Jersey. At the time of the transactions involved herein, 
respondent was licensed under the act. 


3. On or about November 28, 1952, in the course of interstate 
commerce, complainant sold to respondent 432 Sturdee crates of 
Handel brand Pascal celery, 2-dozen size, stalks clipped to 16 
inches, contained in car PFE 76509, at an agreed price of $2.25 
per crate f.o.b. Terminous, California, plus hydro-cooling and top- 
ice charges of $85, or a total of $1,057. The contract between the 
parties was negotiated over the telephone by complainant’s sales 
manager, A. W. Geidt, and respondent’s agent, Sam Postinick, 
after the former had advised the latter that the celery had been 
damaged by field frost, was not making grade and did not have 
inspection. 


4. On or about November 28, 1952, complainant shipped car 
PFE 76509 to respondent at Kansas City, Missouri. On December 
2, 1952, Al Kaiser & Bros. of Chicago, Illinois, who had purchased 
this car with respondent on a joint account basis, diverted the car 
to respondent at Chicago, Illinois, where it arrived at 6:00 a.m., 
on December 5, 1952. On the same day a Federal inspection was 
made of the celery in the doorway and one accessible stack on 
each side of the doors. The condition and grade of the celery were 
certified as follows: 


“Condition: From 50 to 90%, average approximately 75% 
damaged by freezing injury affecting 3 to 6 outer branches 
with a dark water-soaked and/or translucent appearance, 
scattered throughout pack, and so located as to indicate that 
injury did not occur in car. Average 1% decay. Remainder 
fresh, crisp and tops generally good green color. 

“Grade: Now fails to grade U. S. No. 1 Green, clipped to 16 
inches only account of freezing injury.” 


5. On or about November 29, 1952, in the course of inter- 
state commerce, complainant sold to respondent 432 Sturdee 
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crates of Handel brand Pascal celery, consisting of 92 crates of 
214-dozen size and 340 crates of 3-dozen size, stalks clipped to 
16 inches, contained in car PFE 45470, at an agreed price of 
$2.50 per crate f.o.b. Terminous, California, plus hydro-cooling 
and top-ice charges of $85, or a total of $1,165. The contract 
between the parties was negotiated by A. W. Geidt and Sam 
Postinick. Prior to the purchase, Postinick inspected celery in 
the field and the packing house and knew that all celery being 
packed by complainant had been damaged by frost. 


6. Car PFE 45470 was shipped from Terminous, California 
on November 29, 1952. On November 30, 1952, complainant 
diverted the car to respondent at St. Louis, Missouri. On De- 
cember 4, 1952 at 3:20 p.m., Al Kaiser & Bros., of Chicago, 
Illinois, who had purchased this car with respondent on a joint 
account basis, diverted the car to respondent at Chicago, Illinois, 
where it arrived at 5:50 a.m., on December 6, 1952, and on the 
same day was inspected by the Chicago Inspection Agency at 
8:50 a.m., and by the Western Weighing and Inspection Bureau 
at 12:00 p.m. The former inspection noted “100% frozen about 
3 inches up from stump and freeze damage also appears on 
secondary branches which are now very pithy.” The latter in- 
spection disclosed ‘‘Accessible doorway crates, part of contents 
show freeze damage.” 


7. On or about November 30, 1952, in the course of interstate 
commerce, complainant sold to respondent 432 Sturdee crates of 
Handel brand Pascal celery consisting of 90 crates of 214-dozen 
size and 342 crates of 3-dozen size, stalks clipped to 16 inches, 
contained in car PFE 4923, at an agreed price of $2.50 per 
crate f.o.b. Terminous, California, plus hydro-cooling and top-ice 
charges of $85, or a total of $1,165. The contract between the 
parties was negotiated by A. W. Geidt and Sam Postinick. 


8. On November 30, 1952, complainant shipped car PFE 4923 
from Terminous, California, to respondent at Kansas City, Mis- 
souri. On December 5, 1952, Al Kaiser & Bros., who had purchased 
this car with respondent on a joint account basis, diverted the car 
to respondent at Chicago, Illinois. 


9. On or about December 1, 1952, in the course of interstate 
commerce, complainant sold to respondent 432 Sturdee crates of 
Handel brand Pascal celery, 2-dozen size, stalks clipped to 16 
inches, contained in car PFE 40182, at an agreed price of $2.50 
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per crate f.o.b. Terminous, California, plus hydro-cooling and 
top-ice charges of $85, or a total of $1,165. The contract between 
the parties was negotiated by A. W. Geidt and Sam Postinick. 


10. Car PFE 40182 was shipped from Terminous, California, 
on November 29, 1952. On December 1, 1952, complainant di- 
verted the car from himself to the P & R Brokerage Company 
at St. Louis, Missouri, and the next day complainant diverted the 
car to respondent at St. Louis, Missouri. On December 5, 1952, 
at 11:25 a.m., Al Kaiser & Bros., of Chicago, Illinois, who had 
purchased this car with respondent on a joint account basis, 
diverted the car to respondent at Chicago, Illinois. Later, at 
2:35 p.m., the same day, Al Kaiser & Bros., diverted the car to 
respondent at St. Louis, Missouri, where it arrived on December 
5, 1952. On the day of arrival a Federal inspection was made for 
condition only and was restricted to the celery between the doors 
and one stack on each side of the doors. The certificate reads: 


“From 80 to 100%, average approximately 90% of stock 
shows freezing damage generally affecting all outer branches 
of stalks, affected stock having water soaked translucent 
appearance, including many with epidermis peeling, and so 


located in crates as to indicate damage occurred before 
packing. Remainder of stock generally fresh, crisp and tops 
green color. Average 1% decay.” 


11. On or about December 1, 1952, in the course of interstate 
commerce, complainant sold to respondent 432 Sturdee crates of 
Handel brand Pascal celery, 2-dozen size, stalks clipped to 16 
inches, contained in car PFE 62449, at an agreed price of $2.50 
per crate f.o.b. Terminous, California, plus hydro-cooling and 
top-ice charges of $85, or a total of $1,165. The contract between 
the parties was negotiated by A. W. Geidt and Sam Postinick. 


12. Car PFE 62449 was shipped from Terminous, California, 
on November 29, 1952. On December 1, 1952, at 2:45 p.m., com- 
plainant diverted the car from himself to the P & R Brokerage 
Company at St. Louis, Missouri. On December 2, 1952, complain- 
ant diverted the car to respondent at St. Louis, Missouri. On 
December 4, 1952, a 3:20 p.m., Al Kaiser & Bros., of Chicago, 
Illinois, who had purchased this car with respondent on a joint 
account basis, diverted the car to respondent at Chicago, Illinois, 
where it arrived at 2:45 p.m., on December 5, 1952. A Federal 
inspection was made at 9:00 a.m., on December 6, 1952, of the 
celery between the doors and one stack on each side of the doors. 
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The condition of the celery was certified to be as follows: 
“From 50 to 90%, average approximately 70% damaged by 
freezing injury affecting 3 to 6 outer branches with a dark 
water-soaked and/or translucent appearance, scattered 
throughout pack, and so located at to indicate that injury 

. did not occur in car. Average 1% decay. Remainder fresh, 
crisp and tops generally good green color.” 


13. On December 6, 1952, respondent sent complainant a 
telegram setting forth the results of the Federal inspections of 
cars PFE 76509, PFE 40182 and PFE 62449. This telegram reads 
in part as follows: 

“ACCOUNT ACCEPTANCE OF CARS BY DIVERSION 
WE RESCINDING OUR CONTRACT TENDERING CARS 
BACK TO YOU FOR YOUR DISTRIBUTION OTHER- 
WISE WE HANDLING CARS ACCOUNT WHOM CON- 
CERNED BEST MANNER POSSIBLE ADVISE IF 
OTHER CARS SIMILAR FORCED HANDLE SAME 
MANNER.” 


On December 8, 1952, complainant replied : 
“RECEIVED WIRE LATE SATURDAY SORRY BUT 
CANNOT DO ANYTHING YOU BOUGHT CELERY.” 


14. On December 6, 1952, all five carloads were diverted by 
order of Al Kaiser & Bros. to respondent at Newark, New Jersey. 
Car PFE 45470 arrived on December 8, cars PFE 76509, PFE 
4923 and PFE 62449 on December 9, and PFE 40182 on Decem- 
ber 10. 


15. At respondent’s request a Federal inspection restricted 
to the celery between the doors and one stack on each side of 
the doors, was made of cars PFE 45470 and PFE 4923 at Newark 
on December 12, 1952. The certificate for PFE 45470 states as 
to quality: 

“Stalks fairly well to well developed, fairly. good to good 
heart formation, medium green to dark green color. Prac- 
tically all stalks show blistering some of which show epider- 
mis peeling generally affecting outer branches and including 
from 65 to 95%, average approximately 75% showing 2 to 6 
branches water-soaked and translucent, scattered throughout 
crates and so located as to indicate that injury occurred 
before packing. In addition an average of 3% grade defects 
chiefly worm damage.” 
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The certificate for PFE 4923 states as to quality: 

“Stalks generally clean, well trimmed and well developed. 
Fairly good to good heart formation. Fairly good green color. 
Grade defects range 3 to 20% averaging 8% chiefly worm 
damage or mechanical injury, in addition 5 to 70%, average 
approximately 45% with 1 to 6 branches water-soaked and 
translucent, also some stalks have outer branches blistered 
and epidermis peeling.” 


16. On December 9 and 10, 1952, the Food and Drug Ad- 
ministration of the United States Department of Health, Edu- 
cation and Welfare, recommended seizure of the celery contained 
in cars PFE 76509, 45470, 4923, 40182 and 62449. Formal decrees 
of condemnation on the five cars of celery were entered in the 
United States District Court for the District of New Jersey on 
January 15, 1953. Thereafter and pursuant to orders of the 
Court, the five carloads of celery were destroyed at the city dump 
in Newark, New Jersey. 


17. On December 12, 1952, respondent wired complainant the 
results of the Federal inspection of cars PFE 4923 and 45470 
and also that the U. S. Food and Drug Administration had ad- 
vised that the five carloads would be seized. 


18. Respondent has failed to pay complainant the agreed 
purchase price of the five carloads of celery, $5,717 or any part 
thereof. 


19. The formal complaint was filed on May 7, 1953, which was 
within 9 months after the causes of action accrued. 


CONCLUSIONS 


As stated in Finding of Fact No. 1, complainant was not 
licensed under the act at the time of the transactions involved 
herein. Furthermore, it does not appear that complainant was 
subject to license because the five carloads of celery sold and 
shipped to respondent were grown by complainant. The act 
specifically exempts any person who sells commodities of his 
own raising. 

In this proceeding, respondent admits that he accepted the 
five carloads of celery and for this reason is liable for the pur- 
chase prices totaling $5,717. By way of counterclaim, respondent 
contends that complainant warranted the celery to be merchant- 
able at the time of shipment which warranty was breached by 
complainant. Respondent claims in his brief that by reason of 
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such breach he sustained damages of $6,503, or, in the alternative, 
$5,717. It is complainant’s position that no warranties may be 
implied in these transactions because respondent’s agent, Sam 
Postinick, purchased the celery knowing it was field frosted and 
also because the agent inspected or had the opportunity to in- 
spect the celery prior to purchase. 

It appears from the evidence that on or about November 28, 
1952, Sam Postinick telephoned complainant for the purpose 
of purchasing celery for respondent. A. W. Geidt, complainant’s 
sales manager, testified that he advised Postinick that the celery 
was not meeting the requirements for U. S. No. 1 grade, was 
not being officially inspected, and showed some field frost damage, 
the frost extending to the outer branches of the celery stalks 
but not affecting the heart formation. On cross-examination, 
he testified: ‘‘We did all we could to remove all frost damaged 
branches that we could see regardless how size came out.” 

Sam Postinick testified by deposition that Geidt said the celery 
showed medium field frost “but that stripping it down and throw- 
ing most of the stalks showing field frost away, what was packed 
showed only minor traces of the frost.” 

The first carload of celery involved herein was purchased by 
Postinick on November 28, 1952. The facts are substantially the 
same in connection with the next four carloads purchased by 
him for respondent with exception that prior to such purchases 
and on November 29, 1952, Postinick inspected the celery of 
practically all shippers in the Lodi area, including complainant. 
Postinick testified that the field frost which he found in com- 
plainant’s celery prior to processing was light to medium and 
about the same as the celery of other shippers, and that after the 
celery was washed, trimmed, and packed it had the following 
appearance: 

“It looked good with some slight frost damage which it was 
impossible to get out, but did not look serious, which I ex- 
plained to Mr. Klein.” 


It appears to be respondent’s argument that the language used 
by Geidt in the telephone conversation indicated the field frost in 
the celery after processing was of little consequence and, there- 
fore, there was a warranty that the celery was merchantable 
at the time of shipment. Respondent relies upon section 1735 of 
the Civil Code of California which reads in part as follows: 

“Subject to the provisions of this act and of any statute 
in that behalf, there is no implied warranty or condition 
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as to the quality or fitness for any particular purpose of 
goods supplied under a contract to sell or a sale except as 
follows: 


(2) Where the goods are bought by description from a 
seller who deals in goods of that description (whether he be 
the grower or manufacturer or not), there is an implied 
warranty that the goods shall be of merchantable quality.” 


The evidence shows that a heavy frost occurred in the Lodi 
area where complainant’s field are located on November 26, 27 
and 28, 1952. Geidt testified that on the night of November 26, 
the minimum temperature was 22-24 degrees. The official records § 
of the Weather Bureau, U. S. Department of Commerce, show 
that the minimum temperatures at Lodi, California, for November 
24 through November 29, 1952, were 25, 27, 26, 26, 31 and 31, 
respectively. As a result thereof celery was scarce and in demand. 
Sam Postinick lived in Salinas, California, and knew of the 
heavy frost. Prior to the purchase of the first carload, he was 
advised by Geidt that complainant’s celery had been affected by 
the frost. He admitted that there was a risk involved in pur- 
chasing celery which was not making grade and showed field 
frost damage. Respondent infers that complainant failed to 
properly trim the celery and remove all of the portions affected 
by field frost. While the evidence fails to show that respondent’s 
agent inspected the particular lots of celery shipped in the five 
carloads, he did inspect the celery being packed by complainant 
on November 29, 1952 and he was of the opinion that the celery 
was very carefully trimmed. He testified that both he and Geidt 
looked at the celery after processing and they were of the opinion 
that the condition and quality would carry to destination and 
would not break down in transit. The condition of the celery as 
revealed by the inspections made at St. Louis, Chicago and 
Newark indicates that the freezing damage was more serious 
than was discernible at the time of shipment. 


It is a general rule of law that a warranty may not be implied 
in conflict with the express terms of the contract. Hugo V. Loewi, 
Inc.v. Smith, 186 F. 2d 858 (9th Cir. 1951) ; Fruit Dispatch Co. 
v. C. C. Taft Co., 197 Ia. 409, 197 N. W. 302 (1924). In view of 
the knowledge of respondent’s agent concerning the condition of 
the celery at the time of purchase and the attendant risk in- 
volved in buying such celery, it is concluded that there was no 
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implied warranty of merchantability in the purchase of the five 
carloads of celery. 


Respondent cites in its brief the decision in PACA Docket No. 
5246, 10 A.D. 1107. In that case complainant sold and shipped 
to respondent a carload of celery, which was subsequently seized 
by the Food and Drug Administration on arrival at destination. 
The decision reads in part as follows: 


“Complainant argues in its brief that respondent entered 
the contract with full knowledge of the freezing conditions 
which existed in the growing fields, and was fully aware of 
the possibility that the commodity might be damaged. This 
knowledge of general adverse conditions, however, would not 
serve to nullify the implied warranty that the specific goods 
which were the subject matter of this conract were of 
merchantable quality.” 


The facts in that case are distinguishable from those here in 
that the buyer was not advised by the seller that the celery had 
been affected by heavy field frost and no inspection of the celery 
in the field or after packing was made by the buyer. 


The failure of respondent to pay to complainant the total 


purchase price of the five carloads of celery in the amount of 
$5,717, is a violation of section 2 of the act. Reparation should 
be awarded to complainant in that amount, with interest. The 
counterclaim should be. dismissed and the facts should be 
published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $5,717, plus interest thereon 
at the rate of 5 percent per annum from January 1, 1953, until 
paid. 


The counterclaim is dismissed. 


The facts and circumstances as set forth herein shall be 
published. 


Copies hereof shall be served upon the parties. 
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(No. 4484) 


F. P. Woop & SON v. NATHAN Kurtz. PACA Docket No. 6615. 
Decided December 27, 1955. 


Failure to Pay Purchase Price of Potatoes—Default 
Headnotes in 14 A.D. 1105, applicable here. 


F. P. Wood & Son, of Camden, North Carolina, complainant, pro se. Mr. 
A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- | 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on January 31, 1955. The formal 
complaint was filed on February 21, 1955. Complainant seeks an 
award of reparation in the amount of $812, which is alleged to be 
the purchase price of a truckload of potatoes sold and delivered 
to respondent in June 1954. 

A copy of the report of investigation made by the Department 
was served upon complainant on September 20, 1955. A copy of 
the report of investigation and a copy of the formal complaint 
were served upon respondent on September 26, 1955. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer should be filed within 20 days 
after service and that, in accordance with section 47.8(c) of the 
rules of practice, failure to file an answer would constitute a 
waiver of oral hearing and an admission of the facts alleged in | 
the complaint. Notwithstanding such notice, respondent has not | 
filed an answer. The issuance of an order is, therefore, authorized 
without further proceedings. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of George M. Wood 
and F. P. Wood, doing business as F. P. Wood & Son, whose 
address is Camden, North Carolina. 

2. Respondent is an individual, Nathan Kurtz, whose address 
is 8-10 Cornelia Street, Newark, New Jersey. At the time of the | 
transaction involved herein, respondent was licensed under the 
act. 


3. On or about June 11, 1954, in the course of interstate 
commerce, complainant sold to respondent 580 50-pound bags 
of U. S. No. 1, Size A, potatoes at $1.40 per bag. 
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4. On or about June 11, 1954, complainant shipped 580 
50-pound bags of U. S. No. 1, Size A, potatoes by truck from 
Camden, North Carolina, to respondent at Newark, New Jersey. 
Respondent accepted the potatoes upon their arrival at Newark, 
New Jersey, and made no complaint with reference thereto. 


5. The purchase price of the 580 bags of potatoes is $812.00, 
no part of which has been paid by respondent to complainant. 


6. The formal complaint was filed on February 21, 1955, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admission 
of the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the 
purchase price of the 580 bags of potatoes is in violation of 
section 2 of the act. Complainant should be awarded reparation 
in the amount of $812.00, with interest and the facts should be 
published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $812.00, with interest thereon 
at the rate of 5 percent per annum from July 1, 1954, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4485) 


Morris S. TOLEDO, d/b/a M. S. TOLEDO COMPANY. PACA Docket 
No. 6434. Decided December 29, 1955. 


Revocation of License—Disciplinary Proceeding—Viola- 
tion of Act—Failure to Pay Purchase Price of Produce— 
Failure to Remit Consignment Proceeds—Failure to Ren- 
der an Accounting—Failure to Pay an Award of Reparation 


Where respondent failed to pay an award of reparation; failed to pay net 
proceeds on sales for the accounts of others; failed to pay an allowance 
to a purchaser consented to by the seller; and failed to pay purchase 
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prices, or to render accountings, for perishable agricultural commodities, 
held, such acts constitute repeated and flagrant violations of the act, and 
consequently, respondent’s license is revoked. 


Mr. Champe T. Broaddus, for complainant. Mr, Morris S. Toledo, d/b/a M. S. 
Toledo Company, respondent, pro se. Mr. John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
instituted by a complaint filed on March 7, 1955, by the Acting § 
Chief, Regulatory Branch, Fruit and Vegetable Division, Agri- 
cultural Marketing Service, United States Department of Agricul- 
ture. It is alleged in the complaint that the respondent repeatedly 
and flagrantly violated section 2 of the act. Specifically, the com- 
plaint alleges that during the period May 14, 1954, through Sep- 
tember 24, 1954, respondent purchased 26 carloads of perishable 
agricultural commodities in interstate commerce and failed and 
refused to pay for such commodities; that during the period July 


1953 through August 1954, respondent, in eight separate trans- 
actions, failed or refused to remit consignment proceeds; and that 
during September 1954, respondent failed to render an accounting 
on a joint account transaction and failed to pay the guaranteed 
cost of two cars of lettuce involved in such transaction. 


At the time of service of the complaint, respondent was notified 
in writing that an answer thereto should be filed within 20 days 
after such service and that, in accordance with section 47.30 of 
the rules of practice (7 CFR 47.30), failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint and, in effect, a waiver of oral hearing. Notwithstanding 
such notice, respondent has not filed an answer. The matter was 
referred to John Curry, Hearing Examiner, Office of Hearing 
Examiners, United States Department of Agriculture, for the 
preparation of a report without further investigation or hearing 
pursuant to section 47.30(a) of the rules of practice. On October 
13, 1955, the hearing examiner filed a report containing proposed 
findings of fact and conclusions and recommending that respond- 
ent’s license be revoked. No exceptions to the hearing examiner’s 
report have been filed. 
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FINDINGS OF FACT 


The proposed findings of fact contained in the hearing exam- 
iner’s report filed October 13, 1955, are hereby adopted and 
incorporated herein as the Findings of Fact of this decision. 


1. Respondent Morris S. Toledo is an individual trading as 
M. S. Toledo Company, whose last known address was 212 Pro- 
duce Building, 1815 East 7th Street, Los Angeles 17, California. 


2. Pursuant to the licensing provisions of the act, license No. 
150315 was issued to respondent on March 23, 1954. This license 
was suspended at the close of business January 28, 1955 because 
of respondent’s failure to pay an award of reparation against him 
in the amount of $1,858.25 entered by an order, dated December 
23, 1954, in PACA Docket No. 6390 (13 A.D. 1196). 


3. During July, August, and September 1953, in the instances 
hereinafter set forth, respondent received, in interstate commerce, 
and sold for the account of E. W. Merritt Packing Company, Tip- 
ton, California, 153 carloads and the six lots of honeydew melons 
which he reported, or it has been calculated, netted the approxi- 
mate total net sum of $174,533.75 after deducting brokerage 


charges. Payments made by respondent on account, or in the form 
of advances, total $164,000, leaving unpaid and due said E. W. 
Merritt Packing Co., a balance in net returns approximating 
$10,533.75, which respondent has failed to pay. 


4. On or about November 25, 1953, respondent sold, in inter- 
state commerce, (for the account of Slayman Fruit Company, 
Lindsay, California), to Siegel Fruit Co., London, Ontario, Can- 
ada, at $2.25 per lug, f.o.b. California, plus a $35 precooling 
charge, and for the total sum of $2,521.25 the 1,105 lugs of 
Emperor grapes contained in car PFE 6584. After arrival of the 
shipment and with the consent of Slayman Fruit Company, re- 
spondent granted a 35¢ per lug allowance for a total of $386.75 
to said Siegel Company. Thereafter, respondent failed, neglected 
or refused to pay said allowance to Siegel Fruit Co. and in ac- 
counting for the shipment to Slayman Fruit Company reported 
the sale at $1.90 per lug plus $35 for precooling, or the sum of 
$2,134.50, thereby retaining for himself this sum of $386.75. 


5. On or about July 26, 1954, to approximately August 27, 
1954, respondent, in the instances hereinafter related, sold or 
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reconsigned, in interstate commerce, for the account of Samuel 
E. Fusco, Arvin, California, the six carloads of grapes hereinafter 
set forth: 


a. On or about July 26, 1954, respondent sold to United Fruit 
& Produce Co., St. Louis, Missouri, for the account of said 
Fusco, car of grapes, PFE 66927, at $2.90 per lug f.o.b. 
California and for the net sum of $2,705.70. Respondent 
rendered an accounting showing net proceeds of $2,565.75 
and brokerage charges of $139.95 but has failed to pay the 
net proceeds. 


b. On or about August 10, 1054, respondent sold to Phil Rudd 
& Sons, Chicago, Illinois, for the account of said Fusco and 
for the net sum of $2,751 f.o.b. California, the 910 lugs of 
grapes contained in car SFRD 4479. Respondent rendered 
an accounting showing net proceeds of $2,614.50 and broker- 
age charges of $136.50, but has failed to pay the net proceeds. 


c. Under date of August 16, 1954, I. Cohen Sons, Inc., Pitts- 
burgh, Pennsylvania, reported to respondent by account sales 
rendered for car of Seedless grapes PFE 48192, net proceeds 
of $1,182.15 after deducting $1,152 for freight, inspection, 
drayage, delivery and commission charges. This shipment of 
grapes was consigned to respondent on or about July 28, 
1954, by said Fusco but respondent failed to pay the net pro- 
ceeds due Fusco therefor. 


d. Under date of August 19, 1954, I. Cohen Sons, Inc., re- 
ported to respondent by account sales rendered for car of 
Malaga and Seedless grapes PFE 55100 net proceeds of 
$1,596.40 after deducting $1,292.75 for freight, inspection, 
drayage, delivery, and commission charges. This shipment 
of grapes was consigned to respondent by said Fusco on or 
about August 1, 1954, but respondent has failed to pay the 
net proceeds due Fusco therefor. 


e. Under date of August 17, 1954, Phil Rudd & Sons, Chi- 
cago, Illinois, reported to respondent by account sales ren- 
dered for a car of Seedless grapes PFE 46580 net proceeds 
of $2,465.12, after deducting charges for freight, commission, 
cartage, demurrage, ice, inspection and unloading which to- 
taled $1,225.58. This shipment was consigned to respondent 
by said Fusco on or about July 22, 1954, but respondent has 
failed to pay the net proceeds due Fusco therefor. 
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f. Under date of August 27, 1954, Phil Rudd & Sons at Chi- 
cago, Illinois, reported to respondent by account sales ren- 
dered for car of Seedless and Malaga grapes PFE 4085 net 
proceeds of $1,181.28 after deducting freight, commission, 
cartage, ice, inspection and unloading charges totaling 
$1,119.67. This car of grapes was consigned to respondent 
by said Fusco on or about July 30, 1954, but respondent has 
failed to pay the net proceeds due Fusco therefor. 


6. During September 1954, the Jere Smith Co., Watsonville, 
California, diverted to respondent in interstate commerce, under 
a joint agreement, cost f.o.b. California guaranteed, the two car- 
loads of lettuce hereinafter set forth: 


a. On or about September 14, 1954, the 696 cartons of lettuce 
contained in car PFE 3824 originally shipped from Watson- 
ville September 11 and diverted to respondent at Kansas City, 
Missouri, at $1 per carton f.o.b. California and for the f.o.b. 
sum of $800.40, including 15¢ per carton precooling charge. 
Respondent accepted the shipment but failed to pay the guar- 
anteed cost of $800.40, and has failed to render to the said 
Jere Smith Co. a final accounting of the transaction. 


b. On or about September 21, 1954, the Jere Smith Co. 
diverted to respondent at Kansas City at $1 per carton f.o.b. 
California and for $733.70, including a $95.70 precooling 
charge the 638 cartons of lettuce contained in car PFE 46217 
originally shipped from Watsonville, California, on Septem- 
ber 21. Respondent accepted the shipment but failed to pay 
the $733.70 guaranteed cost, and has failed to render to said 
Jere Smith Co. a final accounting of the transaction. 


7. On or about May 14, 1954, to on or about September 24, 
1954, respondent purchased, in interstate commerce, the twenty- 
six carloads of grapes, lettuce, tomatoes and celery hereinafter 
identified, but has failed to pay the agreed purchase prices, or 
account therefor, as hereinafter set forth with particularity: 


a. On or about May 14, 1954, respondent purchased from 
Farmers Produce, Inc., Watsonville, California, through 
Shippers Sales, Inc., of Watsonville at $2.70 per carton, plus 
$82.80 for cooling and for $1,573.20 f.0.b. California, the 552 
cartons of lettuce contained in car PFE 65862. Respondent 
accepted the shipment but has failed to pay the agreed price. 
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b. On or about September 9, 1954, respondent purchased 
from the Pacific Fruit Exchange, San Francisco, California, 
for $1,858.25 f.o.b. California the 1,105 lugs of Tokay grapes 
contained in car BAR 7527 shipped from Lodi, California, 
on September 9. This shipment was diverted in interstate 
commerce to respondent at Kansas City. Respondent accepted 
the shipment but has failed to pay the agreed price. 


ce. From Valley Fruit Distributors, Inc., Victor, California: 


(1) On or about September 10, 1954, for $1,858.25 f.o.b. 
California, the 1,105 lugs of Tokay grapes contained in car 
PFE 45736. The shipment was diverted to respondent at 
Kansas City, Missouri. Respondent accepted the shipment 
but has failed to pay the agreed purchase price; 


(2) On or about September 13, 1954, for $1,968.75 f.o.b. 
California, 1,105 lugs of Tokay grapes contained in car PFE 
63955, diverted to respondent at Kansas City, Missouri. 
Respondent accepted the shipment but has failed to pay the 
agreed price. 


(3) On or about September 15, 1954, for $2,079.25 f.o.b. 
California, the 1,105 lugs of Tokay grapes contained in car 
PFE 2625 which was shipped to respondent at Kansas City, 
Missouri. Respondent accepted the shipment but has failed 
to pay the agreed price; 


d. From Watsonville Exchange, Watsonville, California: 


(1) On or about September 13, 1954, for $896 f.0.b. Cali- 
fornia, the 640 cartons of lettuce contained in car PFE 8240 
which was shipped to respondent at Kansas City, Missouri. 
Respondent accepted the shipment but has failed to pay the 
agreed price; 


(2) On or about September 14, 1954, the 600 cartons of 
lettuce contained in car PFE 46565 for $900 f.o.b. Cali- 
fornia, which was shipped to respondent at Kansas City, 
Missouri. Respondent accepted the shipment but has failed 
to pay the agreed price; 


(3) On or about September 13, 1954, the 600 cartons of 
lettuce contained in car PFE 3110 for $840 f.o0.b. California, 
which was shipped to respondent at Kansas City, Missouri. 
Respondent accepted the shipment but has failed to pay the 
agreed price; 
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(4) On or about September 13, 1954, for $960 f.0.b. Cali- 
fornia, the 640 cartons of lettuce contained in car PFE 7214 
shipped to respondent at Kansas City, Missouri. Respondent 
accepted the shipment and presented his check for the agreed 
price which was returned unpaid. As a result, the agreed 
price has not been paid. 


e. From Jere Smith Company, Watsonville, California: 

(1) On or about September 6, 1954, for $900.20 f.o.b 
Watsonville, California, the 643 cartons of lettuce contained 
in car PFE 40390. The shipment was diverted to respondent 
at Kansas City, Missouri, and was accepted. Respondent has 
failed to pay the agreed price; 


(2) On or about September 7, 1954, for $896 f.o.b. Wat- 
sonville, California, the 640 cartons of lettuce contained in 
car PFE 61463. The shipment was shipped to respondent at 
Kansas City, Missouri. Respondent accepted the shipment but 
has failed to pay the agreed price; 


(3) On or about September 10, 1954, for $928 f.o.b. Cali- 
fornia, the 640 cartons of lettuce contained in car PFE 66835. 
The shipment was shipped to respondent at Kansas City, 


Missouri. Respondent accepted the shipment but has failed 
to pay the agreed price; 


(4) On or about September 10, 1954, for $920.75 f.o.b. 
California, the 635 cartons of lettuce contained in car PFE 
66856 shipped to respondent at Kansas City, Missouri. Re- 
spondent accepted the shipment but has failed to pay the 
agreed price; 


(5) On or about September 11, 1954, for $928 f.o.b. Cali- 
fornia, the 640 cartons of lettuce contained in car PFE 65826. 
The shipment was shipped to respondent at Kansas City, 
Missouri. Respondent accepted the shipment but has failed 
to pay the agreed price; 


(6) On or about September 11, 1954, for $928 f.o.b. Cali- 
fornia, the 640 cartons of lettuce contained in car PFE 60398. 
The shipment was shipped to respondent at Kansas City, 
Missouri. Respondent accepted the shipment but has failed 
to pay the agreed price; 

(7) On or about September 11, 1954, for $930.90 f.0.b. Cali- 
fornia, the 642 cartons of lettuce contained in car PFE 66649. 





PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 14 A.D. 1125 


The shipment was shipped to respondent at Kansas City, 
Missouri. Respondent accepted the shipment but has failed 
to pay the agreed price. 


f. From Lawrence Kokx, Olive, California: 


(1) On or about September 16, 1954, for $1,675.80 f.o.b. 
California the 399 crates of tomatoes contained in car SFRD 
32631 shipped from Olive, California, September 15, 1954, 
to respondent at Fort Worth, Texas. Respondent accepted 
the shipment but has failed to pay the agreed price; 


(2) On or about September 17, 1954, for $1,925 f.o.b. 
California, the 700 lugs of tomatoes contained in car SFRD | 
35117, shipped from Olive, California, to respondent at Fort 
Worth, Texas. Respondent accepted the shipment but has 
failed to pay the agreed price; 


(3) On or about September 17, 1954, for $1,675 f.o.b. 
California, the 700 lugs of tomatoes contained in car SFRD 
11206 shipped from Olive, California, to respondent at Kan- 
sas City, Missouri. Respondent accepted the shipment but 
has failed to pay the agreed price; 


(4) On or about September 24, 1954, for $1,505 f.o.b. 
California, the 700 lugs of tomatoes contained in car SFRD 
36299 shipped from Olive, California, to respondent at 
Toronto, Ontario, Canada. Respondent accepted the ship- 
ment but has failed to pay the agreed price; 


(5) On or about September 24, 1954, for $1,505 f.o.b. 
California, the 700 lugs of tomatoes contained in car SFRD 
31300 shipped from Olive, California, to respondent at 
Montreal, Quebec, Canada. Respondent accepted the ship- 
ment but has failed to pay the agreed price. 


g. On or about September 18, 1954, respondent purchased 
from Mendelson-Zeller Co., San Francisco, California, for 
$1,516.75 f.o.b. California, the 635 lugs of tomatoes contained 
in car PFE 96720 shipped from Patterson, California. The 
shipment was diverted to respondent at Council Bluffs, Iowa. 
Respondent accepted the shipment but has failed to pay the 
agreed price. 

h. On or about September 17, 1954, respondent purchased 
from Earle Myers Co., Oceano, California, for $1,055, the 
400 crates of celery contained in car BAR 7785. The celery 
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was shipped under advise bill of lading to respondent at 
Kansas City, Missouri. Thereafter the shipment was released 
to respondent under an arrangement between the seller and 
respondent to share equally such loss as might be sustained 
in the event the shipment was sold for less than the original 
f.o.b. contract price. Respondent accepted the shipment but 
has failed to render an accounting or offer of payment of 
the agreed purchase price. 


i. From Berverdor, Inc., Tracy California: 


(1) On or about September 15, 1954, and after inspection 
by respondent’s agent Sam Camhi, for the agreed net f.o.b. 
sum of $1,872.50, the 650 lugs of 86% U.S. No. 1 quality 
tomatoes contained in car PFE 46509 shipped from Tracy, 
California, via S.P.-U.P.-C.&N.W. to Chicago, Illinois. Ship- 
ment was released to respondent who accepted it but has 
failed to pay the agreed price; 


(2) On or about September 17, 1954, and after inspection 
by respondent’s agent Sam Camhi, for the agreed net f.o.b. 
sum of $1,872.50, the 650 lugs of 89% U.S. No. 1 quality 
tomatoes contained in car PFE 64348 shipped to respondent 
at Kansas City, Missouri, via S.P.-DRG-MoP from Tracy, 
California. Respondent accepted the shipment but has failed 
to pay the agreed price; 


(3) On or about September 18, 1954, and after inspection 
by respondent’s agent Sam Camhi, for the agreed net f.o.b. 
sum of $1,799.50, the 650 lugs of U. S. No. 1 tomatoes con- 
tained in car PFE 64902 shipped from Tracy, California, 
via S.P.-U.P. to respondent at Kansas City Missouri. Re- 
spondent accepted the shipment but has failed to pay the 
agreed price. 


CONCLUSIONS 


Respondent’s failures to pay for shipments of perishable agri- 
cultural commodities, to remit consignment proceeds and to ren- 
der an accounting, as set forth in the Findings of Fact, consti- 
tutes repeated and flagrant violations of section 2 of the act 
(7 U.S.C. 499b). Consequently, respondent’s license should be 
revoked pursuant to the provisions of section 8 of the act (7 
U.S.C. 499h), and the facts should be published. 
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ORDER 


Effective on the fifteenth day after the service hereof upon 
respondent, the respondent’s license is revoked. 

The facts as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4486) 


COLUMBIA SUPPLY COMPANY v. RILEY D. GREEN. PACA Docket 
No. 6634. Decided December 30, 1955. 


Failure to Pay Purchase Price of Potatoes—Default 
Headnotes in 14 A.D. 1105, applicable here. 


Columbia Supply Company, of Columbia, North Carolina, complainant, pro 
se. Mr. A. D, McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The formal complaint was filed on October 7, 1955. Complainant 
seeks an award of reparation in the amount of $2,256, which is 
alleged to be the unpaid purchase prices of three truckloads of 
potatoes sold and delivered to respondent in June 1955. 

A copy of the report of investigation made by the Department 
was served upon complainant on October 20, 1955. A copy of 
the report of investigation and a copy of the formal complaint 
were served upon respondent on October 20, 1955. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the 
facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Columbia Supply Company, is a corporation 
whose address is P. O. Box 194, Columbia, North Carolina. 
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2. Respondent is an individual, Riley D. Green, whose address 
is 806 Cooper Street, Salisbury, Maryland. At the time of the 
transactions involved herein, respondent was licensed under the 
act. 


3. During June 1955, in the course of interstate commerce, 
complainant sold to respondent three lots of potatoes, f.o.b. 
Columbia, North Carolina, as follows: 

June 1, 1955—470 50-lb. sacks U. S. No. 1 at $1.65 $ 775.50 


June 2, 1955—470 50-lb. sacks U. S. No. 1 at 1.60 752.00 
June 3, 1955—470 50-lb. sacks U. S. No. 1 at 1.55 728.50 


$2,256.00 


4. Three lots of potatoes meeting the specifications of the 
foregoing contracts were shipped by truck from Columbia, North 
Carolina, to respondent at Salisbury, Maryland. Respondent ac- 
cepted the three lots of potatoes and made no complaint with 
reference thereto. 


5. The purchase price of the three truckloads of potatoes is 
$2,256.00, no part of which has been paid by respondent to 
complainant. 


6. The formal complaint was filed on October 7, 1955, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c) ). 

Respondent’s failure to pay promptly to complainant for the 
three truckloads of potatoes is in violation of section 2 of the 
act. Complainant should be awarded reparation in the amount of 
$2,256, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,256, with interest thereon 
at the rate of 5 percent per annum from July 1, 1955, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 4487) 


HEEREN BROTHERS v. GARDEN CENTER. PACA Docket No. 6647. 
Decided December 30, 1955. 


Failure to Pay Purchase Price of Watermelons—Default 


Where complainant alleged that it sold and delivered watermelons to re- 
spondent but that respondent did not pay the purchase price, and 
respondent did not reply to the complaint, held, respondent’s failure to 
file an answer constitutes an admission of .the allegations and respond- 
ent’s failure to pay the purchase price is a violation of the act, for which 
complainant is awarded reparation. 


Heeren Brothers, of Grand Rapids, Michigan, complainant, pro se. Mr. A. D. 
McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on September 1, 1955. The for- 
mal complaint was filed on October 10, 1955. Complainant seeks 
an award of reparation in the amount of $331.50, which is alleged 
to be the purchase price of watermelons sold and delivered to 
respondent in August 1955. 


A copy of the report of investigation made by the Department 
was served upon complainant on October 31, 1955. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent on October 31, 1955. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute an admission of the facts alleged in the complaint. 
Notwithstanding such notice, respondent has not filed an answer. 
The issuance of an order is, therefore, authorized without further 
proceedings. 


FINDINGS OF FACT 


1. Complainant, Heeren Brothers, is a partnership composed 
of Elmer Heeren and John Heeren, whose address is 109 Market 
Street, S. W., Grand Rapids, Michigan. 
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2. Respondent is an individual, Wayne H. Secenal, doing busi- 
ness as Garden Center, whose address is 1117 West Summit, 
Muskegon, Michigan. At the time of the transaction involved 
herein, respondent was not licensed under the act, but was sub- 
ject to license. He was subsequently issued a license upon pay- 
ment of the annual fee and accrued arrearage. 


3. On or about August 7, 1955, in the course of interstate 
commerce, complainant sold to respondent 552 watermelons at 
the agreed price of 60 cents per melon, or for a total of $331.20 
delivered Muskegon, Michigan. 


4. A truckload of watermelons meeting the specifications of 
the foregoing contract was delivered to respondent at Muskegon, 
Michigan, having been shipped from Mize, Mississippi. Respond- 
ent accepted the truckload of watermelons and made no com- 
plaint with reference thereto. 


5. The purchase price of the truckload of melons is $331.20, 
no part of which has been paid by respondent to complainant. 


6. The formal complaint was filed on October 10, 1955, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice (7 CFR 47.8(c) ). 

Respondent’s failure to pay promptly to complainant the pur- 
chase price of the truckload of watermelons is in violation of 
section 2 of the act. Complainant should be awarded reparation 
in the amount of $331.20, with interest, and the facts should be 
published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $331.20, with interest thereon 
at the rate of 5 percent per annum, from September 1, 1955, until 


paid. 
The facts and circumstances set forth herein shall be published. 


Copies hereof shall be served upon the parties. 
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(No. 4488) 


SAN ANTONIO COMMISSION Co. v. CORLEY AND ROWAN. PACA 
Docket No. 6626. Decided December 30, 1955. 


Failure to Pay Purchase Price of Produce—Default 
Headnotes in 14 A.D. 1105, applicable here. 


San Antonio Commission Company, of Los Angeles, California, corap!ainant, 
pro se. Mr. A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended, (7 U.S.C. 499a et seq.). 
An informal complaint was filed on August 9, 1955. The formal 
complaint was filed on September 26, 1955. Complainant seeks an 
award of reparation in the amount of $4,733.60, which is alleged 
to be the unpaid purchase prices of three truckloads of produce 
sold and delivered to respondent during July 1955. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on October 15, 1955. On that same date, a copy of the 
report of investigation was served upon complainant. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respondent 
has not filed an answer. The issuance of an order is, therefore, 
authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Ben Kamrass 
and Al Horwitz, doing business as San Antonio Commission Co., 
whose address is 1624 Bay Street, Los Angeles, California. 


2. Respondent is a partnership composed of Edwin H. Corley 
and Roy L. Rowan, doing business as Corley and Rowan, whose 
address is 601 Preston Avenue, Houston, Texas. At the time of 
the transactions complained of herein, respondent was licensed 


under the act. 
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3. During July 1955, in the course of interstate commerce, 
complainant sold to respondent three lots of various perishable 
agricultural commodities at prices f.o.b. Los Angeles, California, 
including buying, loading, inspection and accessorial charges, as 
shown on copies of invoices attached to the complaint. The dates 
of sale and the total invoice amounts are as follows: 


Date of Sale Total Invoice 
July 11, 1955 $1,018.05 
July 19, 1955 2,488.14 
July 23, 1955 1,227.41 


$4,733.60 


4. Three truckloads of produce meeting the specifications of 
the foregoing contracts were shipped by complainant from Los 
Angeles, California, to respondent at Houston, Texas. Respondent 
accepted the produce and made no complaint with respect thereto. 


5. Although requested to do so, respondent has failed and 
refused to pay to complainant the agreed total purchase price of 
$4,733.60, or any part thereof. 


6. The formal complaint was filed on September 26, 1955, 
which was within 9 months after the causes of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal complaint 
constitutes a waiver of oral hearing and an admission of the facts 
alleged in the complaint, as provided in the rules of practice (7 
CFR 47.8(c)). 

Respondent’s failure to make payment promptly to complainant 
for the three shipments of produce is in violation of section 2 of 
the act. Complainant should be awarded reparation in the amount 
of $4,733.60, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $4,733.60, with interest thereon 
at the rate of 5 percent per annum from August 1, 1955, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shal] be served upon the parties. 
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(No. 4489) 


TRI-STATE SALES AGENCY v. PALMETTO FRUIT & PRODUCE COM- 
PANY. PACA Docket No. 6383. Decided December 30, 1955. 


Principal and Agent—Apparent Authority of Agent— 
Estoppel 


Where respondent permitted another to use his office, telephone, and name, 
to advertise and sell watermelons, and complainant, a broker, relied on 
such representations and agreed to negotiate sales for respondent, held, 
respondent is estopped from denying the relationship of principal and 
agent and is liable to complainant for the brokerage fees, as all the 
elements of estoppel are present: (1) a representation by the principal, 
(2) a reliance upon such representation by a third person, and (3) 
such representation being acted upon in good faith to the injury of such 
third person. 


*, A. N. Brockway, of Pittsburgh, Pennsylvania, for complainant. Palmetto 
Fruit & Produce Company, of Columbia, South Carolina, respondent, 
pro se. Mr, John C, Chernauskas, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Tri-State Sales Agency filed with the Department an informal 
complaint on September 24, 1954, and a formal complaint on 
January 27, 1955, and alleges that respondent employed com- 
lainant to act as its broker to negotiate the sale of watermelons 
and that complainant negotiated the sale of 15 truckloads of 
said watermelons. It is further alleged that respondent has failed 
to pay to complainant the brokerage accruing on said sales in 
the amount of $525 and complainant seeks reparation in that 
amount. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent on March 
2, 1955. A copy of the report of investigation was served upon 
complainant’s representative on March 1, 1955. 


In an answer filed March 24, 1955, respondent denied having 
any knowledge of the agreement with complainant and alleged 
that during the period in question, respondent allowed a C. V. 
Jones to use its office and phone and also gave him permission to 
run an advertisement under its name, Palmetto Fruit & Produce 
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Company. Respondent further alleges that said C. V. Jones never 
used Palmetto invoices but had invoices printed in his own name. 

Although the amount in dispute exceeded $500, the respondent 
failed to request an oral hearing and therefore the issues are 
determined under the shortened method of procedure provided 
for in section 47.20 of the rules of practice. Pursuant thereto 
complainant filed an opening statement. Respondent failed to 
file an answering statement and complainant filed a statement in 
reply in the form of a brief. This completed the submission of 
evidence. 


FINDINGS OF FACT 


1. Complainant is an individual, Sidney R. Wilkoff, doing 
business as Tri-State Sales Agency, whose address is 2020 Small- 
man Street, Pittsburgh, Pennsylvania. 


2. Respondent is an individual, A. C. Shull, doing business as 
Palmetto Fruit & Produce Company, whose address is Columbia 
South Carolina. At the time of the transaction involved herein, 
respondent was licensed under the act. 


3. At some time prior to July 7, 1954, respondent gave per- 
mission to a Claude V. Jones to use his office and telephone. With 
the express knowledge and consent of respondent, Jones also 
used respondent’s name in advertising the sale of watermelons 
in a trade newspaper. Such advertisements gave no indication 
that Jones and not respondent was the party actually selling 
the watermelons. 


4. On or about July 7, 1954, complainant called the telephone 
number listed in the advertisements and talked to said Claude 
V. Jones. During the conversation it was agreed that complainant 
would act as broker in negotiating the sale of watermelons at an 
agreed brokerage of $35 per truckload. Although said agreement 
with complainant was made by Claude V. Jones, complainant at 
all times was under the impression that he had been employed by 
respondent Palmetto Fruit & Produce Company and that Jones 
was merely acting as agent for respondent. 


5. During the period July 7 through August 6, 1954, com- 
plainant, in the course of interstate commerce, negotiated for 
respondent the sale of 15 truckloads of watermelons to buyers in 
Pennsylvania, Ohio and West Virginia. Pursuant to such con- 
tracts watermelons were shipped to these buyers. 
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6. The agreed brokerage due complainant for negotiating 
the sale of the 15 truckloads was $35 per truckload or a total 
of $525, no part of which has been paid. 


7. The formal complaint was filed on January 27, 1955, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Complainant is a broker seeking to recover brokerage on the 
sale of 15 truckloads of watermelons allegedly sold for and on 
behalf of respondent. Complaint alleges that he noticed a large 
advertisement by respondent in the Packer, a weekly trade news- 
paper, offering watermelons for sale and soliciting business; 
that complainant called the number listed in the advertisement 
and that his call was answered by a Claude V. Jones and resulted 
in complainant being employed by respondent as broker for the 
sale of the watermelons. Respondent in its answer denies owing 
complainant any such brokerage and alleges that he never did 
any business with complainant. However, in said answer, re- 
spondent has admitted that he gave a Mr. Claude V. Jones 
permission to use his office and telephone to transact business, 
and further, that he also gave Jones permission to run advertise- 
ments under respondent’s name. 


We note that the advertisements in question carried respond- 
ent’s name and telephone number and gave no indication whatso- 
ever that anyone else was involved in the deal. It would appear 
that since Claude Jones answered respondent’s telephone when 
complainant called, complainant could assume that Jones was act- 
ing as an agent for the respondent. However, respondent alleges 
that no such relationship of principal and agent existed between 
Jones and himself. 


That Jones employed complainant to act as broker for the sale 
of watermelons and that complainant did act in that capacity 
is not disputed. Therefore, the only questions for determination 
are the relationship between Jones and respondent and whether 
respondent is liable to complainant for the brokerage claimed 
herein. 


It is a general rule that, when a principal by any acts or con- 
duct has knowingly caused or permitted another to appear as 
his agent, either generally or for a particular purpose, he will 
be estopped to deny such agency. However, all the elements of an 
estoppel must be present. There must be (1) a representation 
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by the principal, (2) a reliance upon such representation by a 
third person, and (3) such representation must have been acted 
upon in good faith to the injury of such third person. 2 C.J.S. 
Agency, Sec. 29, Mortgage & Acceptance Corporation v. Stewart, 
142 S.C. 375, 140 S.E. 804, Reifsnyder v. Dougherty, 301 Pa. 
$28, 152 Alt. 98. 


In the instant case, respondent gave permission to Jones to use 
his office and telephone and to run advertisements in his name. 
This conduct was a sufficient representation to lead the people 
in the trade to believe that respondent was the party or firm 
offering the watermelons for sale. That this representation was 
relied upon by complainant and that complainant believed Jones 
to be respondent’s agent is shown by the fact that complainant, 
in advising where to ship the watermelons, addressed all its 
communications to: “Palmetto Fruit & Produce Company, Colum- 
bia, South Carolina,” or to “Claude Jones, Palmetto Fruit & 
Produce Company, Columbia, South Carolina.” We also note 
that respondent failed to notify complainant or to do any act 
that would repudiate the apparent relationship of principal and 
agent between Jones and respondent. Finally, from the evidence 
it is clear that complainant acted upon the representations in 
good faith and to his injury. Accordingly, we conclude that the 
conduct of respondent resulted in the creation of an agency by 
estoppel and that Claude Jones acted as the apparent agent of 
respondent. The evidence also reveals that when Jones employed 
complainant to act as broker, Jones acted within the scope of his 
apparent authority. It is a well established rule that a principal 
is liable for the acts committed within the scope of his agent’s 
authority and accordingly respondent, the principal herein, is 
liable for the acts of its apparent agent, Claude Jones. 


The complainant, while acting as broker for the respondent, 
negotiated the sale of 15 truckloads of watermelons at the agreed 
brokerage of $35 per truckload and has received from respondent 
no part of said brokerage, amounting to $525. Accordingly, 
reparation should be awarded complainant from respondent in 
the amount of $525, with interest. The facts and circumstances 
set forth herein should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $525, with interest thereon at 
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the rate of 5 percent per annum from September 1, 1954, until 
paid. 
The facts and circumstances set forth herein shall be published. 


Copies hereof shall be served upon the parties. 


DISMISSAL—RECOVERY FROM CARRIER 
(No. 4490) 
PACA Docket No. 6595. Dismissed December 22, 1955. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 4491) 
PACA Docket No. 6594. Dismissed December 2, 1955. 


(No. 4492) 
PACA Docket No. 6391. Dismissed December 9, 1955. 


(No. 4493) 
PACA Docket No. 6429. Dismissed December 9, 1955. 


(No. 4494) 
PACA Docket No. 6612. Dismissed December 12, 1955. 


(No. 4495) 
PACA Docket No. 6503. Dismissed December 16, 1955. 
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(No. 4496) 
PACA Docket No. 6578. Dismissed December 16, 1955. 


(No. 4497) 
PACA Docket No. 6598. Dismissed December 16, 1955. 


(No. 4498) 
PACA Docket No. 6536. Dismissed December 27, 1955. 


(No. 4499) 
PACA Docket No. 6611. Dismissed December 27, 1955. 
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COURT DECISIONS 


UNITED STATES OF AMERICA v. N. S. CHAPMAN, d/b/a CHAPMAN 
DAIRY. 


UNITED STATES DISTRICT COURT FOR THE 
NORTHERN DISTRICT OF TEXAS 
C.A. 887 


Violation of Act—Milk Order No. 82—Failure to Make 
Payment to Producer Settlement Fund and Administra- 
tive Assessment Fund—Failure to File Complete Reports 
—Failure to Make Books and Records Available—Sum- 
mary Judgment—Exhaustion of Administrative Reme- 
dies—Legality of Order—Permanent Injunction 


Where plaintiff requested a mandatory injunction to compel defendant to 
comply with a milk order by paying for the account of the producer 
settlement fund and the administrative assessment fund; file complete 
reports; make books and records available for audit; pay such sums as 
may be found due; and for a permanent injunction restraining defendant 
from violating the order, and defendant’s answer sought to raise affirma- 
tive defenses and alleged that the compensatory payment provisions of 
the order and the administrative expenses required thereunder are 
illegal, held, the Agricultural Marketing Agreement Act of 1937, as 
amended, provides an exclusive administrative remedy to challenge the 
legality of a regulatory milk order issued by the Secretary, and until 
the defendant exhausts such administrative remedy, which he has not 
done, the District Court has no jurisdiction to determine the issues and 
matters raised by defendant’s answer, and therefore plaintiff’s motion 
for a summary judgment is granted and defendant is directed to make 
the required payments, file complete reports; and defendant is perma- 
nently enjoined from violating the milk order. 


Lee Humphrey of Bullington, Humphrey, Humphrey & Fillmore, Attorney 
for Defendant, 

Attorneys for Complainant: 

Heard L. Floore, United States Attorney. 

F. L. Hartman, Assistant United States Attorney. 

Joseph A. Walsh, Attorney, U. S. Department of Agriculture. 


ORDER ON MOTION FOR SUMMARY JUDGMENT (November 4, 1955) 


Allred, District Judge 


On April 2, 1955, plaintiff instituted this action under 608c (6) 
of the Agricultural Marketing Agreement Act of 1937, as 
amended, 7 U.S.C. 601 et seq. Plaintiff seeks a mandatory injunc- 
tion to compel defendant, a “handler” of milk, to comply with 
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Order No. 82, issued by the Secretary of Agriculture, (7 CFR, 
Part 982): (1) by paying the Market Administrator for the 
account of the producer settlement fund and the administrative 
assessment fund of $4,738.60 and $81.30 allegedly due and owing; 
(2) to file complete reports for the months of April and June, 
1954 and to make books and records available for audit; (3) to 
pay the market administrator such sums as may be due, according 
to such reports and audits, for April and June, 1954; and (4) for 
a permanent injunction restraining defendant from violating 
Order No. 82. Such order is of the same general character as that 
involved in United States v. Ruzicka, 329 U.S. 287. 


In an answer filed April 21, 1955, defendant admitted that it 
was an unapproved plant, denied that it had handled milk in 
violation of the act or order or that it had refused to pay the 
market administrator its pro rata share of the administrative 
expense, but says that it did not pay the assessments pursuant to 
an understanding between defendant and Gold Star Dairies 
whereby responsibility for such payment was placed upon Gold 
Star which, defendant stated, it expected to interplead. Defendant 
alleged that it had complied with Order No. 82 insofar as the 
rendition of monthly reports was concerned. Defendant also 
denied that the market administrator was not able to verify its 
records or determine the amounts due, alleging that, on the con- 
trary, all its books and records had been and are available to the 
marketing administrator. 


On September 29, 1955, plaintiff moved for summary judgment 
supported by the pleadings and an affidavit of one Bain, Federal 
Milk Market Administrator, verifying the correctness of the audit 
and the amounts due from defendant. The motion for summary 
judgment was duly brought on and upon the state of the record 
at that time plaintiff would unquestionably be entitled to summary 
judgment under Ruzicka and other cases since defendant has not 
exhausted the administrative remedy provided in section 608c 
(15) of the act. Defendant has moved, however, for leave to file 
an amended answer which the court has granted since amend- 
ments should be allowed freely. 


In the amended answer defendant denies that it is indebted to 
plaintiff in the amounts specified because the compensatory pro- 
visions contained in section 982.62 of Order No. 82 and the 
administrative expenses required thereunder are illegal in that: 
(a) they violate section 608 (c) 5(G) of the act providing that 
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no marketing order shall prohibit or in any manner limit the 
marketing of milk in any production area of the United States; 


(b) they violate section 608(c) 5(A) of the act which provides 
that fixed minimum prices of milk shall be uniform as to all 
handlers, defendant claiming that the compensatory and admin- 
istration payment provisions render it impossible to achieve uni- 
formity as required; and (c) in that they tend strongly to create 
a local monopoly in the production of milk in the marketing area, 
which, in turn, leads to arbitrary practices and operates to the 
detriment of producers and handlers outside of the order and to 
the general public. 


The amended answer further alleges affirmatively that the ar- 
rangement for Gold Star Dairies to pay the sums assessed against 
plaintiff were worked out with the Market Administrator by Gold 
Star, and, so far as defendant knows and believes, were paid by 
Gold Star and accepted by the Market Administrator; further, 
that the compensatory payments for the months of October and 
November, 1954, were improperly computed. 


On brief, defendant recognizes the force of United States vs. 
Ruzicka, supra, Panno vs. United States, 9 cir., 203 F. (2d) 504 
and La Verne Co-op vs. United States, 9 cir. 143 F (2d) 415, but 
asserts that where the legality or constitutionality of the law or 
order (as distinguished from its operation in an individual case 
and apart from the administration thereof), is involved, the 
question may be judicially determined without exhausting reme- 
dies before the Secretary of Agriculture as provided in the act. 
No claim of unconstitutionality is made, and so far as I am able 
to judge at this time, there is no illegality apparent on the face 
of Order No. 82. Practically the same order (No. 41) in the Chi- 
cago area was involved in the Ruzicka case; and, while the answer 
in that case was grounded chiefly on the proposition that the 
demand was based upon faulty inspection and improper tests of 
defendant’s milk and products, the opinion points out that a 
handler may challenge the legality of the Secretary’s ruling after, 
and only after, he has exhausted the administrative procedure 
devised by Congress; that Congress provided in the act in ques- 
tion a special procedure for ascertaining whether an order issued 
thereunder is or is not in accordance with law; that even when 
questions of law are formulated in constitutional terms, they 
arise out of, or are entwined with, factors that call for under- 
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standing of the milk industry; that therefore Congress provided 
that the remedy in the first instance must be sought from the 
Secretary of Agriculture. 

At this time I am unable to see, nor has defendant made clear, 
any real distinction between this and the Ruzicka case; however, 
the matter will be considered further at the pre-trial hearing 
ordered for Friday, November 11th; and, in the event it is neces- 
sary to hear evidence, the case will be heard before the court, 
Monday, November 21, 1955, at 2:00 P.M. 


The Clerk will furnish counsel with a copy of this memo- 
randum. 


FINAL JUDGMENT (November 22, 1955) 


Allred, District Judge 


This action came on to be heard on plaintiff’s motion for sum- 
mary judgment, and the Court being fully advised and it appear- 
ing to the Court that the defendant, N. S. Chapman, d/b/a Chap- 
man Dairy, has violated the provisions of Order No. 82, as 
amended (7 CFR Part 982) issued by the Secretary of Agricul- 
ture of the United States of America pursuant to the provisions 
of the Agricultural Marketing Agreement Act of 1937, as 
amended (7 U.S.C. 601 et seq.). 


It is, this 22nd day of November, 1955, by the Court, AD- 
JUDGED, ORDERED, and DECREED as follows: 


1. That, for each of the months of January, February, March, 
October, November, and December 1954, and February and March 
1955, the defendant, N. S. Chapman, d/b/a Chapman Dairy, vio- 
lated (a) the provisions of Sections 982.62 and 982.96 of Order 
No. 82, as amended, by failing and refusing to make payments to 
the Producer Settlement Fund, and (b) the provisions of Sections 
982.62(c) and 982.98 of Order No. 82, as amended, by failing and 
refusing to make payments to the Administrative Assessment 
Fund, as required by the provisions of said Order No. 82, as 
amended. 


2. That the defendant, N. S. Chapman, d/b/a Chapman Dairy, 
violated the provisions of Sections 982.30 and 982.31 of Order No. 
82 as amended, by failing and refusing to file with the Market 
Administrator of Order No. 82, as amended, reports of receipts 
and utilization of milk and producer payrolls for each of the 





1150 AGRI. MKTG. AGREEMENT ACT OF 1937 
Cite as 14 A.D. 1146 


delivery periods of April and June 1954 and April 1955 to date, 
inclusive, as required by the provisions of said Order No. 82, 
as amended. 


3. That the plaintiff’s motion for summary judgment be and 
the same is hereby granted. 


4. That the defendant is hereby mandatorily enjoined, com- 
manded and directed to place himself in compliance with the 
terms and provisions of Order No. 82, as amended, and more 
particularly : 


(a) To pay on or before December 12, 1955, to Byford W. 
Bain, Market Administrator of Order No. 82, as amended, or to 
his successor in office, all sums now due and unpaid pursuant to 
sections 982.62, 982.96 and 982.98 of Order No. 82, as amended, 
as shown by billings issued to the defendant for each of the 
months of January, February, March and October through De- 
cember 1954, and February and March 1955, as shown in the 
schedule annexed hereto which total the sum of $5,702.07, said 
sum to be held in escrow by the Market Administrator and sub- 
ject to further order of this Court. 


(b) To file with the Market Administrator of Order No. 82, 
as amended, not later than December 31, 1955, all reports re- 
quired by the provisions of said Order No. 82, as amended, which, 
as of the date of entry of this order, are delinquent including, 
but not limited to, complete reports under sections 982.30 and 
982.31 for the months of April and June, 1954. 


(c) To make available to the Market Administrator or his 
representative all books, memoranda, accounts, records, and facili- 
ties required by Order No. 82, as amended, for the verification 
of the information contained in all reports heretofore filed by the 
defendant, and from time to time hereafter as reports are filed.* 


(d) To pay the Market Administrator, as provided by Order 
No. 82, as amended, any amounts as are disclosed either by such 
reports or verification thereof, to be due the producer settlement 
fund, the administrative assessment fund, and the marketing 


*On December 2, 1955, the defendant made further application to the Court~seeking a 
clarification of paragraph 4(c) of the Final Judgment so as to deny to the Market Admin- 
istrator the right to examine defendant’s financial records in auditing reports filed by the 
defendant. The Court, in chambers, advised the defendant that further clarification of said 
paragraph was unnecessary and that the Market Administrator was entitled to examine any 
records he deemed necessary to verify the required reports, including examination of finan- 
cial records.—Ed. 
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service fund. With respect to such additional sums, if any, which 
may be determined either from the defendant’s reports or verifi- 
cation thereof by the market administrator to be due the pro- 
ducers, the Court reserves judgment pending further motion and 
consideration thereof, if not paid by the defendant to said pro- 
ducers within the time provided by said Order No. 82. 


5. That the defendant, his agents, attorneys, employees, suc- 
cessors, and assigns, and all persons acting in concert with them, 
be and hereby are permanently enjoined and restrained from 
handling milk in violation of the terms and provisions of Order 
No. 82, as amended, and as it may subsequently be amended, and 
the defendant, his agents, attorneys, employees, successors, and 
assigns, and all persons acting in concert with them, are hereby 
directed and commanded to comply fully with the terms and 
provisions of Order No. 82, as amended, and as it may subse- 
quently be amended. 


6. That the defendant, N. S. Chapman, d/b/a Chapman Dairy, 
shall pay the costs incurred in this action, the said costs to be 
taxed by the Clerk of the Court and plaintiff may have execution 
therefor. 

Plaintiff’s motion for summary judgment was granted herein 
principally upon its contention that the Court has no jurisdiction 
to determine the issues and matters raised by defendant’s answer 
on the grounds that defendant has not exhausted his adminis- 
trative remedies. The actions taken herein are without prejudice 
to rights defendant may have to obtain relief through the admin- 
istrative channels provided in the Agricultural Marketing Agree- 
ment Act of 1937, as amended. 


Jurisdiction of this action is retained by this Court for the 
purpose of entering such further orders and judgments as may 
be necessary in order to give full relief herein. 








Agricultural Marketing Agreement Act of 1937 


Brox’s DAIRIES AND Brox’s Dairies, Inc. AMA Docket No. 
34-2. Dismissal of petition with prejudice... ce ccssccsneeeeseeeen 


CoLLEGE CLUB Darry, Inc. AMA Docket No. 21-2. Difference 
between payments to producer-settlement fund and to par- 
ticular producers—Failure to support petition with suffi- 
Ra Che —— PN isn a ocd tence seein 


COLLEGE CLUB Dairy, INc., et al. AMA Docket No. 21-1. 
Amendment—Arbitrary or capricious action—Denial of ap- 
plication to dismiss—Under Secretary may issue amend- 
ments—Credibility of witness not subject to review—Mental 
processes of administrator not open to inquiry—Practica- 
bility of amendments not subject to adjudication... 


COLLEGE CLUB Dairy, INC., et al. AMA Docket No. 21-1. Dis- 
SURGE ——FCUItiON LO APRs pecststslre eet : 


DosTAL, Epwarp J. AMA Docket No. 96-1. Dismissal—Con- 
INN ER scan etc ete 


Fark LAWN Dairies, INc. AMA Docket No. 27-115. Dismissal 
of petition—Failure to allege facts to support assertione....... 


ForREMOst DarriEs, INc. AMA Dockets Nos, 43-2, 48-3 and 
43-4. Dismissal of petition—Petitioner not a handler sub- 
ject to the order—Failure to state basis for relief requested... 


GOLD MEDAL. Farms, INc. AMA Docket No. 27-105. Dismissal 
= WY SPR MSR: OE Pat a nsec cecpaceestemceccic iceman 


LANCASTER MILK Co., PENN DAIRIES, INC., AND QUEENS FARMS 
Dairy, INc. AMA Docket No. 27-110. Dismissal—Settlement 
by market administrator’s audit adjustment... 


RENKEN, M. H., Datry Co. AMA Docket No, 27-96. Order No. 
27. Necessity of health department approval of pool plant 
—Indirect or adoptive approval—Poo] plant designation on 
annual basis—Time for filing application—Automatic can- 
cellation of annual designation of pool plants not approved 
COUR PUN etches ssa 


TAPOR DAIRIES COMPANY et al, AMA Dockets Nos. 75-49 and 
75-50. Disqualification of pool plant—Order No. 75—Retro- 
active disqualification—Milk regulated under the act— 
I cata aac esc cciscpcrsred basics 


WALGREEN Co, AMA Docket No, 41-40. Evidence—Invalid 
amendment—Requirements under Administrative Proce- 
dure Act as to evidence—Support of orders and amend- 
ments—Skim milk sales outside surplus milk manufacturing 
area—Order No. 41—Classification of milk—Estoppel............. 
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Commodity Exchange Act 


BUTLER, LANDON V., BLACK GIN COMPANY, BUTLER-FOSTER 
MILLING COMPANY, AND ALABAMA GRAIN ELEVATOR COM- 
PANY. CEA Docket No, 65. Suspension of trading privileges 
—Control of soybean market—Transmission of false, mis- 
leading, or inaccurate reports—Defaul t.. ccc 


KLEIN, JOSEPH AND COMPANY, JOSEPH KLEIN AND RUBIN LAZ- 
ARUS. CEA Docket No. 70. Suspension of registration—De- 
nial of trading privileges—Stipulation by respondents— 
Jurisdiction of Secretary—Consent Orde r......ccccccccccesseeesencnaneeeteneses 


LupDWIG, WILLIAM. CEA Docket No. 66. Denial of trading 
privileges—Stipulation by respondent—Jurisdiction of Sec- 
reteary—Consent order. 


MILROSE Foops COMPANY, MILTON E. ROSENBERG AND RUTH 
ROSENBERG. CEA Docket No. 67. Suspension of trading 
privileges—Futures trading in excess of limit—False re- 
TN i cries ee cercena ieee ies ead he irate aca eee ei Cae ae 


MYERS AND COMPANY, A. H. Myers, HARRY N. HARRISON, AND 
GLENN G. YANCEY. CEA Docket No. 63. Suspension of reg- 
istration—Denial of trading privileges—Stipulation by 
respondents — Jurisdiction of Secretary — Dismissal—Con- 
sone order... 


SIROTA, GEORGE AND SONS, GEORGE S1roTA, NORMAN L, Sirota, 
BENJAMIN SirRoTA, HARRY A, ASPINWALL, AND DYKE CUL- 
LuM. CEA Docket No. 54. Suspension of registration held in 
abeyance—Jurisdiction of Secretary—Separate legal entity. 


STERN, JACOB, AND JACOB STERN AND COMPANY, INC. CEA 
Docket No. 69. Denial of trading privileges—Stipulation by 
respondents—Jurisdiction of Secretary—Consent ordev... 


VoJTEK, CHARLES. CEA Docket No. 43. Termination of sus- 
pension Of trading Privileges... eccceoessecesesscceueeseesten 


WINN & LOVETT GROCERY COMPANY et al, CEA Docket No. 68. 
Denial of trading privileges—Stipulation by respondents— 
Jurisdiction of Secretary—Consent Order... 


Grain Standards Act 


SAGINAW GRAIN COMPANY. GS Docket No. 67. Misrepresenta- 
tion of grade—Alteration of official grain inspection cer- 
tificate—Intent—Violation Of Cte. eecccecssscssnecssssescssssseessssnsseeerassseemsee 


Packers and Stockyards Act, 1921 


ALLIANCE LIVESTOCK COMMISSION COMPANY. P&S Docket No. 
2094. Cease and desist—Violations of act—Selling consigned 
livestock to and for employee—Improperly using funds re- 
ceived as proceeds—Maintaining shortage in custodial ac- 
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count for shippers proceeds—F ailing to keep proper records 
—Consent order 


ANSCHUETZ, AUGUST C. v. GEORGE LEVIN, INC. P&S Docket 
No, 2153. Failure to remit net proceeds to owner for sale of 
poultry on consignment—Notice as to identity of ownev.......... 


BISHOP COMMISSION COMPANY. P&S Docket No. 2167. Suspen- 
sion of registration—Cease and desist—Violations of act— 
Failing to maintain proper financial status—Maintaining 
shortage in custodial funds—Consent order 


BLAKELY, A. A., LIVESTOCK COMMISSION COMPANY, INC. 
(THE). P&S Docket No. 2129, Cease and desist—Violations 
of act—Unfair, unjustly discriminatory, and deceptive prac- 
tices—Permitting employee to use trading facilities—Sell- 
ing livestock for employee in competition with consigned 
livestock—Receiving and accepting kickbacks—Selling con- 
signed livestock at marked-up prices without offering live- 
stock for sale on open market—Repurchasing, at mark-up, 
consigned livestock sold to dealer, to fill purchase order— 
Purchasing livestock to fill purchase order from dealer and 
accepting share in profits from transaction—Issuing false 
accounts of billings and accounts of sale—Consent ordev........ 


Bootu, I. R. AND F. C. BootH, PARTNERS d/b/a G&R MARKET. 
P&S Docket No. 2132. Cease and desist—Violations of act 
—Sharing profits from speculative transactions with officers 
and employees of market agency—Failing to keep proper 
books and records—Consent order 


BURLINGTON LIVESTOCK SALES COMPANY. P&S Docket No. 
2138. Suspension of registration held in abeyance—Cease 
and desist—Violations of act—Selling livestock to employ- 
ees—F ailing to show in accounts true name of purchasers 
of livestock—Failing to make proper insurance and yardage 
charges—Failing to keep proper books and records—Con- 
sent order 


CASHIN & DONLEY LIVESTOCK COMMISSION COMPANY. P&S 
Docket No. 2104. Cease and desist—Violations of act— 
Selling consigned livestock to secret trading partner— 
Using name of registered dealer to evade registration and 
bonding requirement—Failing to make proper charges........... 


CHATTANOOGA UNION Stock YARDS. P&S Docket No. 1598. 
Continuation of rates and charges—Modification of report 
AEE OTN 5s cpa scise hance sentences atti 


CLAY, JOHN, AND COMPANY. P&S Docket No. 2127. Cease and 
desist—Violations of act—Unfair, unjustly discriminatory, 
and deceptive practices—Permitting employee to use trad- 
ing facilities—Sellirig livestock to favored buyers without 
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offering them for sale on open market—Selling livestock 
with arrangement to repurchase at marked-up prices and 
weights to fill purchase orders—Issuing false accounts of 
purchase and sale—Consent order 203 


CoASTAL LIVESTOCK COMMISSION AND CREDIT COMPANY. P&S 
Docket No. 2131. Cease and desist—Violations of act— 
Shortage in custodial account—Improperly using funds re- 
ceived as shippers proceeds—Failing to show in accounts 
true name of the purchaser of livestock—Selling own live- 
stock in competition with consigned livestock — Consent 
CIN ico le a ek ee ee 


DANIELS, Harry C. P&S Docket No. 2158. Suspension of reg- 
istration—Cease and desist—Violation of act—Commin- 
gling shippers proceeds with personal funds—Improperly 
using funds received as proceeds—Improperly using bank 
“float”’—Making improper charges for feed and shed pen 
services—Failing to keep proper books and records—Fail- 
ing to furnish reasonable selling service—Wilful violation 
—Surety bond—Unauthorized use of shippers proceeds— 
Filing of complaint—Time—Evidence—Selling services— 
TOM CERIO co ceccscetirtnpes eco cen-eoen nae eae aire 


DANIELS, Harry C., d/b/a Harry C. DANIELS AND Co. P&S 
Docket No. 2158. Stay order—Suspension of registration 
stayed 


DENVER LIvE StocK COMMISSION COMPANY. P&S Docket No. 
2128. Cease and desist—Violations of act—Unfair, unjustly 
discriminatory, and deceptive practices—Selling livestock to 
and for employees—Permitting unregistered persons to use 
trading facilities Rendering clearing services without 
being registered—Selling consigned livestock to a dealer 
and, within the same or following day, reselling for him at 
substantial mark ups—Repurchasing, at mark ups, con- 
signed livestock sold to dealer to fill purchase order—Con- 
sent order 


DENVER UNION STOCK YARD COMPANY. P&S Docket No. 450. 
Continuation of rates Amd CHAE. ncciccccccsccccencseecseecssenecsessseresneseenseene 


DRIVER, ALLAN C., INc, P&S Docket No. 2122. Cease and de- 
sist—Violations of act—Improperly using funds received as 
proceeds—Maintaining shortage in custodial account for 
shippers proceeds—Failing to show in accounts true names 
of purchasers of livestock—Using name of registered dealer 
to evade registration and bonding requirements—Furnish- 
ing clearing services without being registered—Consent 
bs och cue in aa tees cae ee ? 


EBERLY, JACOB W. P&S Docket No. 2143. Cease and desist— 
Violations of act—Permitting unregistered dealer to engage 
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in dealer operations—Rendering services for which not reg- 
istered—Failing to keep proper books and record..................... 


ESPEL, JOSEPH W. AND LEO H. ESPEL, d/b/a WM. ESPEL SONS. 
P&S Docket No. 2162. Suspension of registration—Violation 
of act—Cease and desist order—Causing purchases or sales 
of livestock to be made under false or incorrect names— 
Failure to keep proper books and records—Operating with- 
out being registered or bonded 


FARMERS INDEPENDENT LIVESTOCK COMMISSION COMPANY. 
P&S Docket No. 2115. Cease and desist—Violation of act— 
Permitting employee not registered or bonded to engage in 
CUI TSAI cag aa ce alse 2 


FARMERS UNION LIVESTOCK COOPERATIVE. P&S Docket No. 
2118. Motion for dismissal of complaint granted... 


FENNER, E. D. P&S Docket No. 2178. Cease and desist—Viola- 
tion of act—Purchasing livestock for own account while 
EMploved Go piuvekmme Lor Pieler asc yess te cseernecee ; 


Forp, HucH W., LivEsTocK COMMISSION COMPANY. P&S 
Docket No, 2112. Suspension of registration held in abey- 
ance—Cease and desist—Violations of act—Failing to main- 
tain proper financial status—Failing to show in accounts 
true name of purchaser of livestock—Improperly using 
funds received as proceeds—Maintaining false accounts and 
records—Maintaining shortage in custodial account for 
shippers proceeds—Books and records 


FRANKEL, Sot, Inc. P&S Docket No. 2072. Suspension of 
license held in abeyance—Cease and desist—Violations of 
act—Unfair, unjustly discriminatory and deceptive prac- 
tices—Engaging in business as commission merchant with- 
out license—Failure to make full and correct accountings— 
Failure to fulfill contract agreement—Consent ordev................... 


GRABRIAN, BENNETT, AND JOHN J. ELLIOTT, JR. P&S Docket 
No. 2130, Suspension of registration—Cease and desist— 
Violations of act—Paying buyer to purchase planted live- 
stock pursuant to an arrangement—Buying consigned live- 
stock and upon resale shortly thereafter sharing profits 
with cattle salesmen pursuant to arrangement—Failing to 
show in accounts true name of seller and purchaser— 
Failing to make annual reports—Default.....o. ccc 


HARRIS, FRANK, v. SALT LAKE LIVESTOCK AUCTION Co. P&S 
Docket No. 2155. Dismissal—Failure to sustain burden of 


HARTWIG, CARL H., v. MISSOULA LIVESTOCK AUCTION Co. P&S 
Docket No. 2133. Reparation—Violation of act—Tariff 
charge—Charge for selling livestock withdrawn from sale.. 
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Hayes, MIcHAEL F. P&S Docket No. 2137, Cease and desist 
—Violations of act—Improperly using funds received as 
proceeds from sale of consigned livestock—Intermingling 
consigned livestock for sale and accounting to shipper on 
an estimated weight basis—Using consigned livestock to 
fill purchase orders without informing consignors or pur- 
chasers—Failing to keep proper books and records—Con- 
sent order 


Heec, J. C., & Company. P&S Docket No. 2114. Cease and 
desist—Violation of act—Permitting person not registered 
or bonded to engage in dealer operations 


HELLER, LOUIS, AND Sons, INc. P&S Docket No. 2146. Suspen- 
sion of registration—Insolvency—Cease and desist—Viola- 
tion of act—Failure to pay for livestock—Default 


HENSLEY, A. P., AND J. B. ANDREWS. P&S Docket No. 2144. 
Cease and desist—Violations of act—Unfair, unjustly dis- 
criminatory and deceptive practices—Charging for feed and 
shelter services not furnished—Charging lower commission 
than specified in rate schedule—Consent order 


JUNCTION City LivEsTtocK SALES COMPANY. P&S Docket No. 
2154. Suspension of registration for ninety days—Cease and 
desist—Violation of act—Operating business while insolvent 


KASTEIN-CHELSEA POULTRY COMPANY, INC, P&S Docket No. 
2095. Suspension of license held in abeyance—Cease and 
desist—Violations of act—Unfair, unjustly discriminatory 
and deceptive practices—Making kick-backs to shippers— 
Failing to show in accounts true name of purchaser—Mak- 
ing settlement with buyers at variance with sales tickets— 
Taking into own account poultry consigned for sale on a 
COMMISSION baSiS—Consent OTAEL...eceecesssccssneeeseeeneeesenereenseeianeeseeeassenem 


KELTNER, T. B., SR., LIVESTOCK COMMISSION Co. P&S Docket 
No. 2177. Cease and desist—Violations of act—Selling con- 
signed livestock for employee—Permitting person not reg- 
istered or bonded to engage in dealer operations—Failing 
to show in accounts true name of purchasers—Failing to 
keep proper books and records—Consent order 


KENNEDY, EARL. P&S Docket No. 2134. Cease and desist—Vio- 
lations of act—Buying consigned livestock from market 
agency and selling it back to the market agency shortly 
thereafter pursuant to arrangement at marked-up prices 
to fill purchase orders—Failing to keep proper books and 
records 


Kerr, GEORGE D. AND CASSIDY COMMISSION COMPANY. P&S 
Docket No. 2121. Suspension of registration—Cease and 
desist—Violations of act—Arrangement between respondent 
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dealer and market agency employee for purchase of dealer’s 
livestock at excessive prices—Selling of consigned livestock 
and repurchase on same day at increased prices—Failure to 
render reasonable buying services 


LAGRANGE, RoLAND J. P&S Docket No. 2136, Cease and desist 
—Violation of act—Sharing profits from speculative trans- 
actions with employee of market agency—Consent order 


LEVIN, GEORGE, INC. P&S Docket No. 2147. Suspension of 
license—Cease and desist—Violations of act—Assessing 
commission rates different from those prescribed—Keeping 
false and inaccurate records—Destroying records—Default... 


LICENSEES OPERATING AS COMMISSION MERCHANTS IN THE 
DESIGNATED AREA OF NEW YorRK City, NEW YorRK (THE). 
P&S Docket No. 1146. Continuation of rates and charges........ 


LICENSEES OPERATING AS COMMISSION MERCHANTS IN THE 
DESIGNATED AREA OF NEW YoRK CiTy, NEw YorK. P&S 
Docket No. 1146. Continuation of rates and charges 


LITMAN AND CoMPANY, INC. P&S Docket No, 2123. Suspension 
of license for thirty days—Revocation of license if financial 
requirements not met during period of suspension—Cease 
and desist—Violation of act—Failure to maintain financial 
status and surety bond—Default. 


LORENZ, WILLIAM J. AND VERNON D. Toor, PARTNERS, d/b/a 
LORENZ AND Toor. P&S Docket No. 2187. Cease and desist 
—Violation of act—Billing purchaser at incorrect prices— 
Failure to keep proper books and records—Consent ordev..... 


MANDERY, Oscar. P&S Docket No. 2151. Suspension of regis- 
tration—Cease and desist—Violations of act—Operating 
without being registered or bonded—Failure to keep proper 
books and records—Causing purchases of livestock to be 
made under false or incorrect names—Consent ordev................ 


MANDERY, RONALD P. P&S Docket No, 2164. Cease and desist 
—Violations of act—Causing purchase of livestock to be 
made under false or incorrect names—Operating without 
being registered or bonded—Failure to keep proper books 
and records—Consent order 


MARKET AGENCIES AT ForT WorTH STOCK Yarps. P&S Docket 
No. 445, Rates and charges—Indefinite petition... uu... 


MARKET AGENCIES AT FORT WORTH STOCK YARDS. P&S Docket 
No. 445. Continuation of rates and charges..........-ccccccc.- 


MARKET AGENCIES AT NEW ORLEANS STOCK Yarps. P&S 
Docket No. 534, Continuation of rates and charges....0.0.0..-ccccoou 





14A.D. CUMULATIVE LIST OF AGRI. DECS. REPORTED 1159 


Packers and Stockyards Act, 1921—Continued Page 


MARKET AGENCIES AT THE NORTH SALT LAKE UNION STOCK 
Yarps. P&S Docket No. 457. New schedule of rates and 
NN a a a a eae oa cease anna 


MARKET AGENCIES AT St. Louis NATIONAL Stock YarRpDs. P&S 
Docket No. 383. Continuation of rates and charges.........cc:c000- 


MARKET AGENCIES AT UNION STOCK YARDS, CHICAGO, ILLINOIS. 
P&S Docket No. 402. Continuation of rates and charges........... 


MARKET AGENCIES AT UNION STOCK YARDS, DENVER, COLORADO. 
P&S Docket No. 435, Continuation of rates and charges........... 


MARKET AGENCIES AT UNION STOCK YARDS, OGDEN, UTAH. 
P&S Docket No. 456. Modification of rates and charges............ ‘ 


McCaLL, C. B. P&S Docket No. 2141. Cease and desist—Vio- 
lations of act—Billing principals for higher prices than 
paid—Assessing improper charges—Failing to keep proper 
books and records—Consent order. 


MISSISSIPPI VALLEY STOCKYARDS. P&S Docket No. 1558. Modi- 
fication of vatow rnc Chim r ees = 


MONTGOMERY LIVESTOCK COMMISSION Co., INC. P&S Docket 
No. 2142. Cease and desist—Violations of act—Selling live- 
stock for official of respondent corporation—Selling con- 


signed livestock to official of respondent—Financing opera- 
tions of official of respondent by “holding” scale tickets— 
Improperly using funds received as shippers proceeds— 
False records—Failing to collect payments promptly—Fail- 
ing to keep proper books and records—Consent orderv...... 


Morris, C. A. P&S Docket No. 2093, Cease and desist—Viola- 
tions of act—Failing to keep proper books and records— 
Permitting unregistered dealer to engage in dealer opera- 
tions—Consent order 


NASHVILLE UNION Stock Yarps, Inc. P&S Docket No. 291. 
Continuation Of rates ANd CHA GES....ccccccsncecsneceecesesnnseseesineseseesnnensnseee 


NEW JERSEY Coop COMPANY, INC., et al. P&S Dockets Nos. 
553, 554 and 555. Continuation of rates and charges 


NORTHWEST CATTLE COMPANY v. Iowa City SALES COMPANY. 
P&S Docket No. 2119. Rejection of commodity without rea- 
sonable cause—Purchase and sale—Evidence—Good quality 
cattle—Officia] motice—Damages 2 ..ciccccccovecvseemevnnsnesinsmnessnesneenes a 


NORTHWEST CATTLE COMPANY v. IowA City SALES COMPANY. 
P&S Docket No. 2119. Dismissal of petition for reconsidera- 
tion—Order supported o record and applicable —_— 
of law—Time limitation... ee et ee Valsmaien <n 





1160 


CUMULATIVE LIST OF AGRI. DECS. REPORTED  14A.D. 


Packers and Stockyards Act, 1921—Continued 


PEoRIA UNION Stock Yarps Co. P&S Docket No. 5, Continua- 
tion of rates and charges—Yardage 


PRODUCERS LIVESTOCK MARKETING ASSOCIATION AND WESTERN 
LIVESTOCK ORDER BuyeErRS. P&S Docket No. 2125, Cease and 
desist — Violations of act— Billing buyers at incorrect 
weights and prices—Failing to make proper charges—Fail- 
ing to keep proper books and records—Improper registra- 
tion—Preferential treatment to employees—Improperly us- 
ing funds received as proceeds—Improper credit—Failing 
to show in accounts true name of purchaser of livestock 


RADOVICH, Max. P&S Docket No, 2135. Cease and desist— 
Violation of act—Purchasing cattle from a market agency 
with arrangement to resell at marked-up prices to fill pur- 
chase orders—Consent order 


RAUCH, LEO AND CARMAN L, P&S Docket No. 2168. Suspension 
of registration—Cease and desist—Violations of act—Fail- 
ure to pay for livestock purchased—Issuing checks without 
sufficient funds on deposit—Operating as dealer without 
registration—Default 


RESNICK, M. B., AND Sons. P&S Docket No. 2080. Suspension 
of registration—Cease and desist—Violations of act—Fail- 
ure to pay net proceeds to consignors—False records— 


Destroying records—Failing to keep proper books and rec- 
Rk hep At OL RD sg ee a ag etl Z 


ROBINSON, LORENZO, d/b/a REN ROBINSON LIVESTOCK COMMIS- 
SION COMPANY. P&S Docket No. 2088. Cease and desist— 
Violations of act—Selling livestock of packer-buyer to 
packer without disclosing name of true owner—Permitting 
unregistered dealer to engage in dealer operations—Consent 
WET cn nce Bearer eget ReneS ge 


Rosin, RoBeRT W., & Co. P&S Docket No. 2124. Denial of 
application for license—Financial requirements 


RUSSELL PACKING COMPANY v. UNION STOCK YARDS & TRANSIT 
COMPANY OF CHICAGO. P&S Docket No, 2148. Dismissal— 
Settlement between parties. 


SCHAEFFLER, AUGUST. P&S Docket No. 2139. Suspension of 
registration—Insolvency—Unfair, unjustly discriminatory 
and deceptive practices—Cease and desist—Violations of 
act—Failure to pay for livestock purchased—Issuing checks 
without sufficient funds on deposit 


Sioux City Stock YARDS CoMPANY. P&S Docket No, 425, Con- 
CAMDCRILAOTI GOT TRCN ATIC UA acts cessive 


SMITH, Harry E., d/b/a PARSONS LIVESTOCK COMMISSION 
COMPANY. P&S Docket No. 2117. Cease and desist—Viola- 
tions of act—Improperly using funds received as proceeds 
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—Maintaining shortage in custodial account for shippers 
proceeds—Failing to show in accounts true name of pur- 
chasers of livestock—Failing to remit net proceeds to con- 
signors—Making kick-backs to employees—Failing to keep 
proper books and records—Consent order. 


SOUTHERN Buyers, INc. P&S Docket No. 2113. Suspension of 
registration—Cease and desist—Violation of act—Insol- 
vency—Current assets—Surety bond—Voluntary guarantee 
—Failure to pay debt not precedent to finding of insol- 


SOUTHERN Buyers, INc. P&S Docket No. 2113. Suspension of 
registration withdrawn—Solvency—Evidence—Supplemen- 
tal order 


SPENCE, A. T., et al. v. SOUTHWEST COMMISSION COMPANY et 
al. P&S Docket No. 2105. Denial of motion to dismiss— 
Jurisdiction of the Secretary—Time limitation for filing 
complaint—Time when complaint is considered to be filed— 
Complaint must be in writing 


St. Louis NATIONAL STOCKYARDS COMPANY. P&S Docket No. 
1246. Modification of rates amd ChAarges......cecsssccssocsssnesceeeseseeenneee i 


UNION Stock YARDS COMPANY OF OMAHA (LTD.). P&S Docket 
No. 344. Modification of rates and Charges.......cccc-ccseo 


WesB, HowarD. P&S Docket No, 2140. Suspension of registra- 
tion—Insolvency—Unfair, unjustly discriminatory and de- 
ceptive practices—Failure to pay for livestock purchased— 


WEBSTER, F. M., & SON, G. C. WEBSTER AND WALTER WEBSTER 
v. MARTIN Bros. & COMPANY. P&S Docket No. 2171. Dis- 
missal—Failure to file opening statement 


WESTERN COMMISSION COMPANY, INC. P&S Docket No. 2152. 
Suspension of license held in abeyance—Cease and desist— 
Violations of act—Unfair, unjustly discriminatory and de- 
ceptive practices—Making kick-backs to shippers—Charging 
more than scheduled rates and charges—False accounts— 
Failing to keep proper books and records—Consent ordev...... 


WUNDER, R. HERBERT AND OSCAR E. MANDERY, d/b/a LONG, 
WEST AND CoMPANY. P&S Docket No. 2163. Cease and de- 
sist—Violation of act—False or incorrect names in records 
for purchasers or sellers—Permitting others to use market- 
ing facilities—Permitting unregistered employee to use 
marketing facilities—Consent order. 


YECKER, CHRIST. P&S Docket No. 2145. Cease and desist— 
Violations of act—Permitting unregistered dealer to engage 
Sia OUT: CRNAs i ce eee Semen 
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AROOSTOOK GROWERS, INC. v. BELL WHOLESALE GROCERY CO., 
INC. AND/OR PICKRELL AND CRAIG Co., INc. PACA Docket 
No. 6353. Rejection of commodity without reasonable cause 
—Resale—Damages—Default—Evidence—Dismissal 


AROOSTOOK GROWERS, INC, v. BELL WHOLESALE GROCERY CO., 
INC. AND/OR PICKRELL AND CRAIG Co., INc. PACA Docket 
No. 6353. Reopening after default. 


AROOSTOOK GROWERS, INC. v. BELL WHOLESALE GROCERY CO., 
INC. AND/OR PICKRELL AND CRAIG Co., INc. PACA Docket 
PR es URN ies creases memset 


ARROWHEAD GROWERS SALES Co. v. GLASGOW PRroDUCE,. PACA 
Docket No. 6404. Failure to pay balance of purchase price 
—Default 


Bacon BROTHERS v. BERKOWITZ & Sons, INc. PACA Docket 
No. 6446. Contract providing for acceptance after inspection 
—Arbitrary rejection—Damages—Reparation for larger 
amount than requested ens of pone after 
TR PURY, CEU VMN TA GTI RNC sissies cssncscicspesencesnschsenincicinsvtmmscome 


BADLEY, RUSSELL v. TAYLOR PRODUCE & MELON COMPANY. 
PACA Docket No. 6433. Failure to pay purchase price— 
Default . pen a i 


BAILEY, BILL, COMPANY v. GRAPPEL Bros. PACA Docket No. 
6610. Failure to pay adjusted purchase price of potatoes— 
Default 


BairD, KEN W. COMPANY v, SANTA CLARA VEGETABLE DISTRIB- 
uTors. PACA Docket No. 6426. Failure to pay balance of 
TOUT CHAOS VICODIN assists eeesssonscnrentopasnintesnose 


BANANA DIsTRIBUTORS, INC. v. KEYSTONE BANANA CO. AND/OR 
SCRANTON BANANA Co. PACA Docket No. 6318, Evidence— 
Burden of proof—Set-off—Failure to prove allegations in 
answer—Failure to pay balance of purchase price—Dis- 
missal—Failure to sustain burden Of Proof. cccsccceccssesen . 


BARNETT, IRVIN COMPANY v, MICKEY COCHRAN. PACA Docket 
No, 6458, Failure to pay purchase price—Defaul....................... 


BASKET FRUITS v. BARISH PRODUCE COMPANY, INC. PACA 
Docket No. 6563. Failure to pay balance of ree price 
—Default . Baste crs acne ee a. ; as 


Bass, Harry E. v. Ferris G. TALMAGE. PACA Docket No. 
6143. Rejection of commodity without reasonable cause— 
a 


BATEMAN FROZEN Foops COMPANY v. FALLS City Foop BANK. 
PACA Docket No. 6418. Failure to pay balance of purchase 


Page 
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price—Assignment for benefit of creditors as a defense— 
Jurisdiction of Secretary—State statute 688 


BECK, BRUNO J.,._PRopUCE Co., INc. v. Leroy DyAL, Jk. PACA 
Docket No. 6129. Failure to pay balance of purchase price 
—Failure to submit evidence as to damages—Official notice 
—Nominal damages—Evidence—Burden of proof—Dam- 
ages—Breach of warranty 


BERTUCA, TEDDY v. CHA8. CUTTONE Company. PACA Docket 
No. 6449. Failure to pay purchase price of tomatoes and 
apples—Delarlt— Jur isdicthry nannies itt 


Braci Fruit & Propuce Co. PACA Docket No. 6507. Revoca- 
tion of license—Repeated and flagrant violations of act— 
Disciplinary proceeding—Failure to pay net proceeds to 
consignor—Failure to pay for produce—Failure to. pay 
hmokerame foce—DieGault. nanan sige 


BircH BROTHERS v. SENTER BROTHERS, Inc. PACA Docket No. 
6309. Consignment agreement—Terms of agreement—Modi- 
fication of terms—Burden of proof—Evidence 


BisHop, JACK B. v. ComMmopity SALES COMPANY. PACA 
Docket No. 6581. Failure to pay purchase price of potatoes 
—Failure to reimburse complainant for advance—Protest 
fees on check—Default 


BLoom, SEYMouR. PACA Docket No. 6320. Denial of applica- 
tion for license—Fitness of applicant—Defense of bank- 
ruptcy in application for license 


BOEHMER, INC. v. NORTHERN FRUIT COMPANY, INC, AND DEFEO 
Fruit COMPANY. PACA Docket No. 6034. Rejection of com- 
modity without reasonable cause—F.0.B, sale—State grade 
—Suitable shipping condition—Abnorma] deterioration of 
CAIRN EI insincere eaten 


CALIFORNIA FRUIT EXCHANGE v. BARISH PRODUCE Co., INC. 
PACA Docket No. 6535. Failure to pay balance of f purchase 
Price—Default .......ccccctecccn gahes seca 


CALIFORNIA FRUIT EXCHANGE v. THOS, CAITO Sons, INC. 
PACA Docket No. 6168. F.0.B. sale—Suitable shipping con- 
dition—Percentages for abnormal deterioration of pro- 
duce—Rejection of commodity without reasonable cause— 
Violation of act—Damages......... 


CAMPBELL, DWIGHT E. v. Frost FRUIT MARKET. PACA Docket 
No. 6584, Failure to pay balance of purchase price of water- 
melons—Default 


CANALE, D., & COMPANY v. FAIR HAVEN FarMs. PACA Docket 
No. 6463. Contract of purchase and sale—Evidence—Fail- 
ure to object to terms in memorandum of sale—Breach of 
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contract—Failure to ship produce—Damages—Market value 
—Statute of frauds 


CHAMBERLIN & BARCLAY, INC. v. CHARLES R, ALLEN, INC. 
PACA Docket No. 5983. Evidence—Failure to prove breach 
of warranty—Failure to pay balance of purchase price— 
Documentary evidence in contract of purchase and sale— 
Consignment—Failure to prove breach of warranty that 
produce would grade U.S. No. 1—Reasonable assumption 
that produce would be sound on arrival—Failure to prove 
abnormal] deterioration OM AYTIVA) Qn... eesecscsseccsstesstsneseeinsesesmeneennsee 


CHAMBERLIN & BARCLAY, INC. v. COMMODITY SALES COMPANY. 
PACA Docket No. 6572. Failure to pay purchase price of 
potatoes—Default ... = 


CINCINNATI FRUIT AND PRODUCE CREDIT ASSOCIATION, THE v 
Hopkins Fruit Company. PACA Docket No. 6583, Failure 
to pay balance of purchase price of fruit and vegetables— 
Default 


CIRULI BROTHERS v. EXCHANGE PRODUCE COMPANY. PACA 
Docket No. 6393. Failure to pay balance of purchase price 
—Default 


COLEMAN, JOSEPN v. DE CHARLEROY PRODUCE SUPPLY. PACA 
Docket No. 6542. Failure to pay purchase price—Default..... 


COLUMBIA SUPPLY COMPANY v. RILEY D. GREEN. PACA Docket 
No. 6634, Failure to pay purchase price of potatoes—De- 


COMMERCIAL CITRUS COMPANY v. JOE SALEM. PACA Docket 
No. 6506. Failure to pay balance of purchase price—De- 
Na ot ar he ir ced ea eo oe ee 


CONTINENTAL BANANA COMPANY ¥v. BANANA SUPPLY COMPANY 
or Texas. PACA Docket No. 6402, Failure to pay purchase 
price—Default 


Corte, A. A., & SONS v. J. LERNER & Son. PACA Docket No. 
6074. Damages—Suitable shipping condition—Evidence 


CRISAFULLI & BROWN PRODUCE v. TAYLOR PRODUCE & MELON 
ComMPANY. PACA Docket No. 6547. Failure to pay anne 
ORCC DCT assesses patentee 


Custis, D. PARKE v. STATE PRODUCE COMPANY. PACA Docket 
No. 6282. Failure to pay net proceeds—Principal and agent 
—Loss due to misconduct of agent 


CUTTONE, “MURPH” COMPANY (THE) v, ARLINGTON PRODUCE. 
PACA Docket No. 6524. Failure to pay purchase price— 
Default .. pence ied se 





14 A.D. CUMULATIVE LIST OF AGRI. DECS. REPORTED 1165 


Perishable Agricultural Commodities Act, 1930—Continued Page 


Cyr, ALBERT G. PACA Docket No, 6517. Revocation of license 
—Repeated and flagrant violations of act—Disciplinary 
proceeding—Making false or misleading statements—De- 


DAVIS, THEODORE v. Hoxie Propucts. PACA Docket No. 6468. 
Failure to pay balance of purchase price—Default................... 


DIEKEMPER, Ray J. PACA Docket No. 6203. Revocation of 
license—Repeated and flagrant violations of the act—Dis- 
ciplinary proceeding—Failure to pay net proceeds to con- 
signor—Defense of financial] difficulty in disciplinary pro- 


DIEKEMPER, Ray J. PACA Docket No. 6203. Dismissal of re- 
quest for reconsideration 


DONNA CITRUS ASSOCIATION AND C, E. DUNCAN PRODUCE CoM- 
PANY v. Woopy HERRIN PropuceE. PACA Docket No. 6242. 
Damages—Rejection of commodity without reasonable cause 
—F.o.b. sale—Suitable shipping condition 


Dow-JENKINS SHIPPING Co. v, J. B. FRAZIER. PACA Docket 
No. 6518. Failure to pay purchase price—Default....................... 


Dow-JENKINS SHIPPING Co. v. MAGiIc Ciry BANANA COMPANY. 
PACA Docket No. 6502. Failure to pay balance of purchase 


price—Default 


Dow-JENKINS SHIPPING Co., INC. v, FLAVOR RIPE BANANA 
Company. PACA Docket No. 6548. Failure to pay balance 
of purchase price of bananas—Default ‘ 


DRAKE PRODUCE COMPANY v. ROCKFORD BANANA COMPANY. 
PACA Docket No. 6556. Failure to pay purchase price— 
Default 


DueER, JOHN H., & SON v. LESTER R. CHERRIX AND/OR ALL 
STATES PRODUCE Co., INc. PACA Docket No. 6579. Failure 
to pay purchase price of kale—Defaullt.............................. 


DUNLAP, KIMBROUGH L. v. RED HEAD TOMATO PACKING Co., 
Inc. PACA Docket No. 6438. Failure to pay balance of pur- 
chase price—Default—Damages—Contracts—Practice and 
procedure 


DuPUIS PRODUCE COMPANY v. DOOLEY’s WHOLESALE. PACA 
Docket No. 6445. Failure to pay balance of — price— 
Default . deci, eae coasts Te 


ENGEL, W. J., COMPANY v. CHICAGO FRUIT & VEGETABLE Ex- 
CHANGE. PACA Docket No. 6436. Proper party to maintain 
action—Agency—Undisclosed principal—Purchase after in- 
spection—6uitable shipping condition—Inspection certificate 
—Oral agreement—Rules of carlot potato association— 
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Terms of contract—Necessity of signature on written memo- 
Penni at CINE sho a ee ee | 


ENGEL, W. J., COMPANY v. CHICAGO FrRuIT & VEGETABLE EX- 
CHANGE. PACA Docket No, 6436, Dismissal of petition for 
reconsideration 1097 


ERLBAUM, JEANNE, ADMINISTRATRIX OF THE ESTATE OF FRANK 
ERLBAUM v. Rex D. MATHEWS & CoMPANY. PACA Docket 
No. 6260. Contract of purchase and sale—Prompt shipment 
—Breach of contract—Subsequent offer—Failure to accept 
—Damages 


ESTRELLA FRUIT SHIPPING CORPORATION v. ROCKFORD BANANA 
CoMPANY. PACA Docket No. 6489. Failure to pay balance 
of purchase price—Default 


FARMERS MARKET v, BP. P. PURDUM. PACA Docket No. 6440. 


FARMERS PrRopUCE, INC. v. M. S. TOLEDO COMPANY. PACA 
Docket No. 6543. Failure to pay purchase price—Default 


FLATEN-MEBERG. PACA Docket No. 6420. Suspension of li- 
cense—Violation of act—Selling and shipping potatoes as 
U. S. No. 1 with knowledge that they failed to meet grade 
requirements 


FOOTHILL CiTRUS UNION, INC. v. LUNDE’s FRUIT & PRODUCE. 
PACA Docket No. 6367. Failure to pay purchase price— 
Default 


Frick & MONTGOMERY v, GOLD RIBBON WAREHOUSE. PACA 
Docket No. 6036. Delivered sales—Suitable shipping condi- 
tion—Purchase after inspection—Warranty of merchant- 
ability—Quality allowance—Sale on consignment—Charges 
and deductions 


Frick, L. W., & Sons v. GOLD RIBBON WAREHOUSE. PACA 
Docket No. 6037. Delivered sales—Suitable shipping condi- 
tion—Purchase after inspection—Evidence—Quality allow- 
ance—Sale on consignment. 


FULKS, NORMAN R., AND LUCIAN JONES, COPARTNERS, TRADING 
AND DOING BUSINESS AS FULKs AND JONES. PACA Docket 
No. 6528. Revocation of license—Repeated and flagrant vio- 
lations of act—Disciplinary proceeding—Failure to pay net 
proceeds to consignor—Failure to pay for produce 1077 


GERBER, ARTHUR & COMPANY v, THOMAS J. HOLT COMPANY. 
PACA Docket No. 6299. Evidence—Failure to establish con- 
tract was on inspection and acceptance basis—Failure to 
establish quality of brand—Suitable shipping condition— 
Failure to pay balance of purchase price—Rejection of com- 
MoOdity without reasonable CAUBE.........ccccccmecesscsnesecsusesinsenerinensnsenee 





14A.D. CUMULATIVE LIST OF AGRI. DECS. REPORTED 1167 


Perishable Agricultural Commodities Act, 1930—Continued Page 


GERBER, ARTHUR, & COMPANY v. THOMAS J. HOLT COMPANY. 
PACA Docket No. 6299. Dismissal of petition for reconsid- 
eration 


GERRICK & DECK BANANA COMPANY v. MaGic CiTy BANANA 
Company. PACA Docket No. 6622. Failure to pay purchase 
Price Of bananas—Default ee cccccccccccseccsecseeeenceeeenessee : 


GLUECK, E. H., & Co. v. TULKOFF’S HORSERADISH PRODUCTS 
CoMPANY. PACA Docket No. 5990. Fo.b. sale—Rejection of 
commodity with reasonable cause—Damages—Statute of 
frauds 


GOLDSAMT, BEN v. KLEIN’s CELERY. PACA Docket No. 6422. 
Failure to pay brokerage—Default........................... 


GOLDSTEIN, LEwis D., Fruit & PRODUCE CORPORATION v. 
NATHAN KURTZ. PACA Docket No. 6483. Failure to pay 
balance of purchase price—Default 


GOODSELL, C. J. v. GLASGOW PRopUCE. PACA Docket No. 6407. 
Failure to pay purchase price—Default............ cm 


GRANADA PACKING House v. Busy BEE PrRopUCE. PACA 
Docket No. 6544. Failure to pay purchase price—Default 


GRAVES, MARVIN L., AND WAYNE I. GRAVES, d/b/a MARVIN L. 
Graves. PACA Docket No. 6435. Revocation of license— 
Flagrant violations of act—Defaull....................... 


GROWERS MARKETING SERVICE, INC, v. R. E. KING PRODUCE 
CompPpaANy. PACA Docket No. 6575. Failure to pay balance 
of price of citrus fruit—Default.... 


HALLocK Co, v. S. S. SAwyER. PACA Docket No, 6234. Rejec- 
tion of commodity without reasonable cause—Terms of con- 
tract—Suitable shipping condition—Evidence—Resale ex- 
TONGN = TIBRIOS on see deen oe 


HALLOcCK, Z. R., Co. v. S. S. SAwYeER. PACA Docket No. 6234. 
Stay order—Pending issuance of another order. 


HANDEL COMPANY v. KLEIN’S CELERY. PACA Docket No. 6044. 
Failure to pay purchase price of celery—Purchase with 
knowledge of defects—Purchase after inspection—War- 
ranty of merchantability 1114 


HaRRis, HARRY v. DAMIANO FRUIT COMPANY. PACA Docket 
No. 6398. F. O. B. sale—Suitable shipping condition—Trans- 
portation service—Rejection of commodity without reason- 
able cause—Damages 





1168 CUMULATIVE LIST OF AGRI. DECS. REPORTED  14A.D. 


Perishable Agricultural Commodities Act, 1930—Continued Page 


HAWES, CRISMON & HARMON v. FRANK KENWORTHY COMPANY. 
PACA Docket No, 6139. Failure to pay balance of purchase 
price—Allowance—F.0.B. sale—Accord and satisfaction....... 


HEEREN BROTHERS v. GARDEN CENTER. PACA Docket No. 6647. 
Failure to pay purchase price of watermelons—Defaull.......... 


HEGGBLADE-MARGULEAS CO. v. BURSLEY & COMPANY, INC. 
PACA Docket No. 6224. F.0.B. sale—Suitable shipping con- 
dition—Rejection of commodity without reasonable cause— 
NURSERY 00 Sh Ga TNR sass cccstncers ers csnesccctnioccniomascts secon - 


HEINRICH, JOHN v. JAMES ROBERTSON. PACA Docket No. 
6452. Failure to pay balance of purchase price—Defaullt..... 


HILVERT, FRED G., COMPANY, INC. v, CENTRAL WHOLESALE 
CoMPANY, Inc. PACA Docket No. 6333. Rejection of com- 
modity without reasonable cause—Terms of contract—Im- 
plied warranty of merchantability—Suitable shipping condi- 
tion—Resale—Damages 


HILVERT, FRED G., COMPANY, INC. v. ROBERTS & SIMPSON. 
PACA Docket No. 6430. Failure to pay purchase price of 
lettuce—Default 


HOLLAND AND MCCHESNEY v. MACDOUGAL BROTHERS. PACA 
Docket No. 6389. Failure to pay purchase price—Default 


HoLt, THOMAS J., COMPANY v. ALL STATE PRODUCE COMPANY, 
Inc. PACA Docket No. 6533. Failure to pay purchase price 
—Default 


Hurr, O. D., JR. v. CENTURY PRODUCE COMPANY, PACA 
Docket No. 6401. Purchase and sale—Contract requirements 
for shipment—Failure to fulfill contract—Replacement pur- 
chase—Damages—Official notice 


Hurr, O. D., Jr. v. THE KAW VALLEY PRODUCE COMPANY, INC. 
PACA Docket No. 6428. Failure to pay purchase price— 
Failure to accept offer for protection—Consignment—Evi- 
dence—Dismissal of counterclaim 


HUGGARD, STEVE, INC. v. LAGRUA PRODUCE COMPANY. PACA 
Docket No. 6545, Failure to pay balance of canes price— 
Default .. ll aah ai a cle on 


HuIZInGA, R., & SONS v. FRANK GALOTTI COMPANY, INC., AND 
TAMPA FrRuIT CoMPANY. PACA Docket No, 6022. Purchase 
and sale after inspection—Failure to pay purchase price— 
Failure to submit defense properly—Failure to sustain bur- 
dent of proof as to allegations in complaint—Dismissal— 
Purchase after inspection—Implied warranty 
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IMMOKALEE PACKING COMPANY v. GLASGOW PrRopUCE. PACA 
Docket No. 6501. Failure to pay purchase price of tomatoes 
and watermelons—Default 938 


IMMOKALEE PACKING COMPANY v. SCOTT PRODUCE COMPANY. 
PACA Docket No. 6408. Failure to pay purchase price— 
Default 


INDIAN LAKE Fruit Co., INc. v. PALMETTO FRUIT & PRODUCE 
Co. PACA Docket No. 6596. Failure to pay eeenere price 
of oranges and grapefruit—Default................ 948 


JAY NELSON POTATO COMPANY v. DOOLEY WHOLESALE. PACA 
Docket No. 6395, Failure to pay purchase price—Default 52 


JONES & TANZOLA v. M. BLoom & Co.—FRoOsTED Foops. PACA 
Docket No. 6324. Return of commodity without reasonable 
cause—Purchase and sale after inspection—Damages.—_..... 


JOPLIN BANANA HOUSE v. EXCHANGE PRODUCE COMPANY. 
PACA Docket No. 6409. Failure to pay purchase price— 
Default 


JUSTMAN, C. S. v. WALLING, INc, PACA Docket No. 6414. Re- 
jection of commodity without reasonable cause—Failure to 
pay balance due on resale—Default 


KAISER, AL & BROTHERS v. BUD ANTLE COMPANY. PACA 
Docket No. 6126. Breach of warranty of suitable shipping 
conditions—F.0.B. Sale—Agency—Damages ................... a 


KASTNER, HAROLD H. & COMPANY v. GLASGOW PRopUCE, PACA 
Docket No. 6406. Failure to pay purchase price—Default— 
Evidence—Jurisdiction of secretary—Damages............... 


KASTNER, HAROLD H. & COMPANY v. C. V. JONES. PACA 
Docket No. 6432. Failure to pay balance of purchase price 
—Default 


KENWORTHY, FRANK COMPANY v. BELSON BROTHERS, PACA 
Docket Nop. 6158, Rejection of commodity without reasonable 
cause—Joint adventure—Evidence—Damages—Minimizing 
ae ir ete Be ee re 4 


KENWORTHY, FRANK COMPANY v. HOUSTON PRODUCE SERVICE. 
PACA Docket No. 6490. Failure to pay purchase price— 
Default .. Sat tea alicia 


KOKxX, LAWRENCE v. M. S. ToLepO ComPpANYy. PACA Docket 
No. 6480. Failure to pay purchase price—Default—Repara- 
tion for amount requested only 


LacKEY, M, L., & Son v. C, V. JONES. PACA Docket No. 6421. 
Failure to pay balance of purchase price—Default 
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LAKE CARLTON Fruit COMPANY v. CITRUS CARAVAN. PACA 
Docket No. 6516. Failure to pay balance of purchase price 
—Default—Jurisdiction of Secretary—Application of pay- 
OOO, sae ca ecco tc orepsi ee teri = 


LAKE HAMILTON COOPERATIVE, INC. v. GLASGOW PRODUCE. 
PACA Docket No. 6405, Failure to pay purchase price— 
IN i cS saat stots ninloseerne en aiabecereriseceti és 


LANG-LAWLESS FRUIT COMPANY, INC. v. GRAPPEL BROS. AND/OR 
SELEVISION CORPORATION OF AMERICA, INC. PACA Docket 
No. 6530. Failure to pay purchase price of citrus fruit— 
Liability of guarantor of payment—Defaullt..... cess 


LATIN-AMERICAN FRUIT AND SHIPPING CORPORATION. PACA 
Docket No. 6351. Disciplinary proceeding—Revocation of 
license—Obtaining license on basis of false or misleading 
statements—Failure to deny allegation in the complaint— 
Default 


LoNG ISLAND CAULIFLOWER DISTRIBUTORS, INC. v. C. V. JONES. 
PACA Docket No. 6499. Failure to pay balance of purchase 
price—Default 


MAINE PoTATO GROWERS, INC. v. ORRELL PRODUCE COMPANY 
AND A. G. SHORE COMPANY. PACA Docket No. 6012. Evi- 
dence—Presumption—Receipt of letter duly mailed—Fail- 
ure to object to memorandum and confirmation of sale 
deemed to have been received 


MAINE PoTaTO GROWERS, INC. v. WESTERN Fruit & CANDY 
CoMPANY, Inc. PACA Docket No. 6039. Rejection of com- 
modity without reasonable cause—Damages—Resale fees— 
Brokerage—Principal and agent—Agent’s apparent author- 
ity—Inapplicability of statute of frauds of state of Ohio 
under act 


MALL, JACK COMPANY v. VIRGIL M. DISHER Co, PACA Docket 
No. 5954, Breach of warranty as to grade—Suitable ship- 
ping condition—Permanent defects—Damages—Failure to 
sustain burden of proof—Nominal damages 


MALONEY, THOMAS J. v. FRANCIS PRODUCE COMPANY, PACA 
Docket No, 6560. Failure to pay balance of purchase price 
—Default 


MARTORI BROS. DISTRIBUTORS v. FRANK KENWORTHY COMPANY. 
PACA Docket No. 5908. Failure to pay balance of purchase 
price—Breach of warranty—Evidence—Burden of proof— 
Failure to prove accord and satisfaction—Timely filing of 
complaint 


MARTORI BROTHERS, DISTRIBUTORS v. BARISH PRODUCE CoM- 
PANY, Inc. PACA Docket No. 6568. Failure to pay balance 
of purchase price of lettuce—Default 
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MASTIN, E. O., v. W. E. Utr. PACA Docket No. 6482. Failure 
to pay balance of purchase price—Default 


MAsTIN, E. O. v. W. O. & H. A. BARNITZ, PACA Docket No. 
6593. Failure to pay balance of —— price of potatoes 
—Default . bP na ena Scien Sekine beeen 

McCorMIck, WILLIAM J. v. MACDOUGAL BROTHERS AND/OR 
STEUBEN SNOW Spups, INc. PACA Docket No. 6413. Fail- 
ure to pay purchase price—Default 


390 


McDow, JOHN CUNNINGHAM. PACA Docket No. 6377. Denial 
of application for license—Fitness of applicant—Defense of 
bankruptcy in application for license 

MENDELSON-ZELLER COMPANY v. M. S. TOLEDO COMPANY. 
PACA Docket No. 6411. Failure to pay purchase price— 
Default 

M. G. R. CoMPANY, INC. v. KLEIN’s CELERY. PACA Docket 
No. 6476. Failure to pay purchase price—Defaul............... 


MICHAEL-SWANSON-BRADY PRODUCE COMPANY v. READ & 
PROSSER COMPANY. PACA Docket No. 6397. Failure to pay 
balance of purchase price—Default 


MICHAEL-SWANSON-BRADY PRODUCE COMPANY v. M. DUNN & 
CoMPANY. PACA Docket No. 6574. Failure to pay balance 
of purchase price of potatoes—Default 


Moore & Dorsey, INc. v. GooTs PRODUCE COMPANY. PACA 
Docket No. 6509. Failure to pay purchase price—Default...... 


Moyes, CARL v. M & M PropUCcE CoMPANY. PACA Docket No. 
6454. Failure to pay purchase price—Defaul.................. 


MUTUAL PRODUCE Co, v. BIDDLE BROKERAGE COMPANY. PACA 
Docket No. 6439, Breach of contract—Failure to ship pro- 
duce meeting contract specification—Damages—Practice 
and procedure—Default . 

MILLER & CHALONA, INC. v. VERTIN-EDMONDS COMPANY. 
PACA Docket No, 6348, F. O, B. Sale—Suitable shipping 
condition—Abnormal deterioration—Damages ... 

NASH DECAMP COMPANY v. PRODUCE DISPATCH, INC, PACA 
Docket No. 6431. Failure to pay balance of purchase price— 
Default 

NATIONAL PRODUCE DISTRIBUTORS, INC. v. MICHAEL-SWANSON- 


BRADY PRoDUCE Co. PACA Docket No. 5949. New agreement 
—Resale loss—Burden of proof—Evidence—Failure to 


sustain allegations in answer—Damages 

NEWBERN GROVES v. MCNEIL & SON PRODUCE COMPANY, PACA 
Docket No. 6450, Failure to pay balance of purchase prices 
—Default 
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NEWBERN GROVES v. SCHEXNAYDER’S FRUIT RANCH. PACA 
Docket No. 6518. Failure to pay balance of Pans price 
—Default..... 2 


NEWBERN GROVES v. W. D. WALKER. PACA Docket No. 6526. 
Failure to pay purchase price—Default..........0.0......... 


NIGHTINGALE, S., & Co. v. J. L. HicKs PrRopucE COMPANY. 
PACA Docket No. 6150. Reparation—Failure to pay balance 
of purchase price of potatoes—Violation of act—Notice— 
Acceptance of produce with knowledge it is tendered on sale 
basis .... 


NuTTING, K. R., CoMPANY v. THE FISHER Bros. COMPANY. 
PACA Docket No. 6262. Rejection of commodity without 
reasonable cause—Purchase after inspection—Warranties— 
Damages 


Otry, C. M., COMPANY v. RED HEAD TOMATO PACKING COM- 
PANY, INc. PACA Docket No. 6456. Failure to pay purchase 
price—Jurisdiction—Right to recover for cost of crates 


944 


OWENS FARMS v. GLENN MEISSNER. PACA Docket No. 6386. 
Failure to pay purchase price of onions—Financial inability 


PACIFIC COAST FRUIT DISTRIBUTORS, INC. v. NATIONAL PRO- 
DUCE DISTRIBUTORS, INC. PACA Docket No. 6210. F.O.B. sale 
—Suitable shipping condition—Abnormal deterioration— 
Evidence—Dismissal of Counterclaim—lIncorrect markings. 


PACIFIC COAST FRUIT DISTRIBUTORS, INC. v. NATIONAL PRODUCE 
DISTRIBUTORS, INC. PACA Docket No. 6210. Dismissal of 
petition for reconsideration 

PANAMA BANANA DISTRIBUTING COMPANY v, MICKEY COCH- 
RAN. PACA Docket No. 6443. Failure to pay balance of 

purchase price—Violation of act—Financial inability to 
pay % 

PAPER CITY PRODUCE Co., INC. v. J. W. MULLIS PRODUCE 
TRUCKING. PACA Docket No. 6498, Failure to refund un- 
used portion on advance—Default 

PARSONS, R. A. COMPANY, INC. v. LUCAS PRopUCE. PACA 
Docket No. 6465. Failure to pay purchase price—Default........ 

PATANE, SAM, JR. v. W. L, Hicks. PACA Docket No. 6586. 
Failure to pay balance of purchase price of onions—De- 
fault asic ee ‘ setiin 

PEARL, JAMES v. GLASGOW PRODUCE, PACA Docket No. 6408. 
Failure to pay balance of purchase price—Default 

PENNSYLVANIA COOPERATIVE POTATO GROWERS, INC. v. JOHN 
PICCIRILLO, PACA Docket No. 6479. Failure to pay pur- 
chase price—Default ie 
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PEPPER, Davip, COMPANY v. HARRIS PACKING COMPANY. 
PACA Docket No, 6423. Damages—Breach of contract— 
New agreement—Resale—Handling charge ; 


PERRICH Bros., INc. v. HENRY L. WALL PRODUCE ASSOCIATION. 
PACA Docket No. 6014. Evidence—Consignment—Purchase 
and sale 


PHILADELPHIA PRODUCE CREDIT & COLLECTION BUREAU v. MAL- 
ARAE Propuce. PACA Docket No. 6497. Failure to pay pur- 
chase price of fruits and vegetables—Default...... uw... 


PHILADELPHIA PRODUCE CREDIT & COLLECTION BUREAU v. 
CHARLES Procacci. PACA Docket No. 6573, Failure to pay 
purchase price of fruits and vegetables—Default.............. 


PHILADELPHIA PRODUCE CREDIT AND COLLECTION BUREAU, AS- 
SIGNEE v. LEON TULIN. PACA Docket No. 6567. Failure to 
pay balance of purchase price of produce—Time for filing 
complaint—Default—Jurisdiction of Secretary—Application 
of part payment on several purchases sco 


PHILADELPHIA VEGETABLE GROWERS’ COOPERATIVE ASSOCIATION 
v. FRANK CHAIRVOLOTTI. PACA Docket No. 6460. Failure to 
pay pureliase price—-Detault. ts 


Post & TABACK v. KLEIN’s CELERY. PACA Docket No. 6419. 
Failure to pay balance of purchase price—Default............... 


PRECYTHE, R. D. v. SCALIA COMPANY. PACA Docket No. 5971. 
Principal and agent—Agent’s authority from principal’s in- 
structions—Liability of principal for payments by agent— 
Evidence—Agent—Transportation charges . 


PRECYTHE, R. D. v. A. SCALIA COMPANY. PACA Docket No. 
5971. Stay order—Pending issuance of another order. 


PRECYTHE, R. D. v. A. SCALIA COMPANY. PACA Docket No. 
5971. Vacation of stay order—Payment of reparation 


PRINCE & WIEWORA, INC, v. BARISH PRODUCE COMPANY, INc. 
PACA Docket No. 6537. Failure to pay balance of purchase 
price—Default 


RAGATZ, M. C. COMPANY v. CRAFT GROCERY COMPANY. PACA 
Docket No. 6040. Failure to pay net proceeds—Contract of 
purchase and sale—Lack of written confirmation—Cancella- 
WR IN ii ced ceo iec oe cecil nmatraceaaee eed ano 


RELIAS, ALEXIS v. M, S. ToLEDO COMPANY. PACA Docket No. 
6458, Failure to pay balance of purchase price—Default 


RoBINnson, C. H., INC, v. ELBERT D, BALL, PACA Docket No. 
6172. Agency—Agent’s authority—Ratification of agent’s 
acts—Reimbursement to agent for payments for principal— 
Freight charges—Violation of act—Evidence—Dismissal of 
counterclaim for failure to obtain higher prices 
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RoBINSON, C. H., INc. v. ELBERT D, BALL, PACA Docket No. 
6172. Dismissal of petition for reconsideration—Petition 
for reopening of hearing 


Rotnu, M., & Sons, Inc. v. G. J. RHopEs. PACA Docket No. 
6427. Failure to pay balance of purchase price—Default 


ROTHSTEIN, H. & Sons v. IDEAL FRUIT & PRODUCE COMPANY, 
INC, PACA Docket No. 6387. Failure to pay Pe price 
—Default .. 


RoYAL FrRuIT & PRODUCE COMPANY v. TONORA TREFRUITS TRAD- 
ING COMPANY. PACA Docket No. 6417. Failure to pay 
purchase price of apples plus advance—Evidence—Dismissal 
of counterclaim 


tusso, Tony, & Sons v. Louis E. BoNARpDI. PACA Docket No. 
6467. Failure to pay balance of purchase price—Default 


R. & M. Ice & SToracGe CoMPANY v. FAIRFAX Foop PRopucts. 
PACA Docket No. 6564. Failure to pay reasonable market 
MOANING 09 COUR eI sci cscs cccheseiceccds sori ncaecanioese 


SAN ANTONIO COMMISSION Co. v. CORLEY AND RowAN. PACA 
Docket No. 6626, Failure to pay purchase price of produce 
—Default 


SANFORD FRUIT COMPANY v. PALMETTO FRUIT & PRODUCE COM- 
PANY. PACA Docket No. 6639. Failure to pay purchase 
price of oranges and grapefruit—Admission of allegations... 


SANTUCCI PRODUCE v. LEON TULIN, PACA Docket No. 6410. 
Failure to pay purchase price—Default.......0000000 


SCHOENBURG, MILTON v. J. C. McDow & Co, et al. PACA 
Docket No. 6020. Rejection of commodity without reasonable 
cause—F.o.b. shipping point sale—Suitable shipping condi- 
tion—Damages—Principal and agent—Purchase and sale— 
Evidence—Dismissal as to improper parties—J urisdiction— 
Limitation period 


SHMON, JIMMIE v. KENCHIN DENVER LOOKINGBILL, PACA 
Docket No, 6241. Purchase and sale by description—Inspec- 
tion—Warranty—Evidence—Failure to establish allegations 
in defense 


Sueier, A., & SONS COMPANY v. CELLO PRODUCE COMPANY. 
PACA Docket No, 6591, Failure to pay purchase price of 
celery hearts—Default 


SIEGEL Fruit COMPANY v. M, S. TOLEDO COMPANY. PACA 
Docket No, 6485. Failure to pay rebate on purchase 
Default 


Page 
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SILL, J. LYNN v. Nick Cacotici. PACA Docket No. 6356. Fail- 
ure to pay purchase price of potatoes—Partial payment 1033 


Smon & DuNLaP v. THOMAS J. MALoNEY. PACA Docket No. 
6204, Failure to pay balance of purchase price—Advance 
made by buyer’s agent to seller—Subrogation—Rejection of 
commodity without reasonable cause—Evidence—Market 
URNIN GO ica ci he 


STEIN, J.. & SON v. MAGNELLI’s FRUIT & PRopUCcE. PACA 
Docket No. 6557. Failure to pay balance of purchase price 
—ZJurisdiction of Secretary—Default. 


STONER, L. N. v. HuGH A. Boss. PACA Docket No. 6286. 
Failure to pay balance of purchase price—Defaull........ 


SUMMERSWEET ORCHARDS SALES Co, v. GEORGE NACOL PRODUCE 
CoMPANY. PACA Docket No. 6371. Failure to pay nee 
Vibiee—- Treen. 


SCHROEDER, GERALD v, CAVALIER VEGETABLE PACKERS, INC. 
PACA Docket No. 6248. Warranty of size—Breach of war- 
ranty—Evidence—Failure to give notice of breach of war- 
ranty within reasonable time 


SCHUMAN-ANDERHOLT Co. v. BARISH PRODUCE COMPANY, INC. 
PACA Docket No. 6566. Failure to pay purchase price for 
lettuce—Default 


SERVICE DISTRIBUTING COMPANY v. BLACHMAN WHOLESALE 
Fruits, Inc. PACA Docket No. 6235. F. O. B. sale—Terms 
of contract—Evidence—Time of shtpment—Violation of act 
—Selected Santa Marta bananas—Rejection without reas- 
onable cause—Damages—Market value of commodity 


TABENKEN, MorRIs v. BUXBAUM BROTHERS, PACA Docket No. 
6384, Failure to pay balance of purchase price of potatoes 
—Acceptance—New agreement—Dumping—Evidence—Bur- 
den of proof 


TALMAGE, FERRIS G, v. JOHN PICccIRILLO, PACA Docket No. 
6624. Failure to pay balance of purchase price of potatoes— 
Default 1109 


TIFTON PRODUCE COMPANY v, A. W. BEEGEL. PACA Docket 
No. 6277. Contract of purchase and sale—Failure to prove 
allegations in complaint—Consignment—Evidence—Failure 
to pay net proceeds—Brokerage—Custom 


TOLEDO, Morris 8., d/b/g M. S. ToLepo CoMPpaNny, PACA 
Docket No. 6484, Revocation of license—Disciplinary pro- 
ceeding—Violation of act—Failure to pay purchase price 
of produce—Failure to remit consignment proceeds—Fail- 
ure to render an accounting—Failure to pay an award of 
reparation 
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Trask, G. W. & Sons v. CLAUDE V. JONES d/b/a C. V. JONES 
AND/OR TYBEE SALES COMPANY. PACA Docket No. 6514. 
Failure to pay purchase price—Default....ecceccceccceccsecssssnene 


TRAUTMANN BROTHERS v. WM. F. HELM & Son. PACA 
Docket No. 6869, Stay order—Pending further proceedings.. 


TRAUTMANN BROTHERS v. WM. F. HELM & Son. PACA Docket 
No. 6369. Dismissal of petition for reconsideration. 


TrRI-STATE SALES AGENCY v. PALMETTO FRUIT & PRODUCE CoM- 
PANY. PACA Docket No. 6383. Principal and agent—Ap- 
parent authority of agent—Estoppel 


TRIPLE M. PACKING CORPORATION v. HOMER PRESTON HOLLAND 
d/b/a HOLLAND VEGETABLE COMPANY AND HOLLAND’s CORN 
SHED. PACA Docket No. 6500. Failure to pay deficit for 
produce sold on consignment—Default.... nn ccecccocsocssenesncmeeneenen 5 


TROPICAL FRUITS COMPANY v. N. A. BARTON. PACA Docket 
No. 6589. Failure to pay balance of purchase price of pine- 
NI Nn eo FE a wauih aca ecrl : 


Tucci, Pat & Bros. v. ROBERTS & SIMPSON. PACA Docket No. 
6474, Failure to pay balance of purchase price—Default— 
Financial inability to pay—No legal defense 


T & L Propuce COMPANY v. FRANK BARRIENTOS. PACA 
Docket No. 6582. Failure to pay purchase price of tomatoes 
—Default 


UNITED BROKERS COMPANY v. IDAHO DISTRIBUTORS, AND/OR 
Davin I. PETERSON. PACA Docket No. 6437. Joint account 
agreement—Telephone and wire expenses considered selling 
expenses—Evidence—Burden of proof—Failure to sustain 
allegations in answer—Dismissa] as to one party 


VALLEY FRuiT DistrisuTors, INc. v. M. S. TOLEDO COMPANY. 
PACA Docket No. 6451. Failure to pay purchase price— 
Default . 


VANONI, Mario J. v. M. S. TOLEDO COMPANY. PACA Docket 
No, 6412, Failure to pay share net proceeds on joint account 
—Default 


VAUGHN-GRIFFIN PACKING COMPANY v. WALLING, INC. PACA 
Docket No. 6394, Failure to pay loss sustained on resale— 
Default—Damages—Cost of eCVide@ne......eeiccccccccccccsceseccsernen 


VAHLSING, F. H., INc. v. WILLIAMS & MICALE. PACA Docket 
No. 6154. Failure to pay balance of purchase price of pota- 
toes—Default 

VANDERBERG, LESTER v. BARGAINWAY MARKET. PACA Docket 
No. 6561, Failure to pay balance of purchase price of pota- 
toes—Default Meer tes 6 
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WAINER FrRuIT COMPANY v, CENTRAL FRUIT & VEGETABLE COM- 
PANY. PACA Docket No. 6444. Failure to pay dvcomne 
price—Default .. sade es sieactbeccawaise 


WASHINGTON PRODUCE COMPANY, INC. v. ALL-STATES PRODUCE 
ComPANy, Inc. PACA Docket No. 6534. Failure to pay bal- 
ance of purchase price—Default...... . j 


WATERTOWN POTATO COMPANY v, SPECIAL Foops COMPANY. 
PACA Docket No. 6075. Rejection of commodity without 
reasonable cause—Damages—lInapplicability of statute of 
frauds of state of South Dakota—Effect of acceptance of 
commodity .. si hea et A EN ee ea ae Rie eee eee 


WATSONVILLE EXCHANGE, INC. v. M. S. TOLEDO COMPANY. 
PACA Docket No. 6425. Failure to pay een price— 
Default .. ee ic a a spe gee ce At a aa a 


WAVERLY GROWERS COOPERATIVE V. BARISH PRODUCE COMPANY, 
Inc. PACA Docket No. 6588. Failure to pay balance of 
purchase price of citrus fruit—Defaul.... sate os 


WEsT INDIES FRUIT COMPANY v. BILL ANGELO PRODUCE COM- 
PANY. PACA Docket No. 6388. Failure to pay balance of 
purchase price—Default 


WEsT INDIES FRUIT COMPANY v. NATIONAL BANANA DISTRIB- 
UTING Co. PACA Docket No. 6600. Failure to pay purchase 
price of bananas—Default 


WINTERMEX PRODUCE COMPANY v, M. S. TOLEDO COMPANY, 
Inc. PACA Docket No, 6588. Failure to pay balance of pur- 
chase price—Default ; 


Woop, F. P., & Son v. NATHAN Kurtz. PACA Docket No. 
—Failure to pay fumigation charges—Default......... ; 


*XCLUSIVE PotaTo Co. v. MEDOLA PRropUCE. PACA Docket No. 
6592. Failure to pay balance of purchase price of potatoes 
6615. Failure to pay purchase price of potatoes—Default..... 


PACA Docket No. 5956. Dismissal—Discharge in bankruptcy... 


PACA Docket No. 5960, Purchase and sale on delivered basis 
—Damage in transit—Responsibility of seller—Rejection of 
commodity with reasonable cause—Dismissal.... 0. 960 


PACA Docket No. 5961. Dismissal of petition for reconsidera- 
tion—Suitable shipping Condition eee eesseesseeenseennee 40 


PACA Docket No. 6015. Rejection of commodity not without 
reasonable cause—Breach of contract—Effect of purchase 
by brand name—Dismissal sees es 


PACA Docket No. 6016. Dismissal—Failure to establish exist- 
ence of contract—Offer—Counter-offer—Rejection.........e.cco 
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PACA Docket No. 6069. Evidence—Failure to prove allega- 
tions in complaint—Contract of purchase and sale—Dis- 
MN aga sca te aharcctatieia testers ares pacg aco enon 


PACA Docket No, 6110. Failure to prove allegations in com- 
plaint—Consignment agreement—Misrepresentation—Fail- 
ure to disclose information—Dismissal..............ccccccsccoccssssssessssmameneeees 2. 


PACA Docket No. 6160. Failure to establish implied warranty 
of suitable shipping condition—Purchase after inspection— 
Dismissal 


PACA Docket No. 6203. Dismissal of request for reconsidera- 


PACA Docket No. 6218. Contract of — and sale—New 
agreement—Evidence—Dismissal .....ccccccsccsscsscssssnntcsussietsstunssatensenese 


PACA Docket No. 6220. Dismissal—Settlement between par- 
MMI Ses tsce oh cena chs tesecetn ors eis ctedoy a pr cece a 


PACA Docket No. 6222. F.o.b. sale—Suitable shipping condi- 
tion—Evidence—Failure to sustain burden of proof—Dis- 


missal] 


PACA Docket No. 6225. Failure to sustain burden of proof— 
Failure to establish the meaning of a term in contract— 
Re SOONER NNN sc acca sci ccscicctcrepptecetecnecss eect caer s 


PACA Docket No. 6244. Dismissal—Failure to sustain burden 
of proof—New contract—Fraud and deceit—Damages— 
Cancelled contract—Dismissal of counterclaim 


PACA Docket No. 6249, Evidence—Failure to sustain burden 
of proof—Duties of agent—Principal and agent—Dismissal.. 


PACA Docket No. 6270. Dismissal — Settlement between 
parties 


PACA Docket No. 6283, Dismissal—Settlement between par- 


PACA Docket Nos. 6283, 6344 and 6400. Dismissals—Settle- 


Page 
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PACA Docket No. 6299. Dismissal of petition for reconsidera- 


PACA Docket No. 6302. Dismissal—Settlement between par- 
cress essascocsenoncatenctshoscc ccs ctoencsconaaatriac estos th Seer ‘s 


PACA Docket No. 6308. Dismissal—Settlement between par- 
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PACA Docket No. 6328. Dismissal—Settlement between par- 


PACA Docket No. 6332. Dismissal—Settlement between par- 
NI scsitcch ans Aaca ce I a clea rie aa alaacaas Roast enle 


PACA Docket No. 6339. Failure to show complainant is real 
party in interest—Dismissal 


PACA Docket No. 6344. Dismissal—Settlement between par- 
ties 


PACA Docket No. 6352. Dismissal—Settlement between par- 
NOI Sass ccc rceseesaescebeerne ete ececcasrnnceeccencopse erence . 


PACA Docket No. 6357. Contract of purchase and sale—Con- 
signment—Evidence—Damages— Dismissal 


PACA Docket No. 6359. Dismissal— Withdrawal of complaint... 


PACA Docket No. 6362. Contract of purchase and sale— 
Mutual agreement offer and acceptance—Rejection of com- 
modity—Dismissal 


PACA Docket No. 6364. Dismissal—Institution of court pro- 


PACA Docket No. 6365. Dismissal—Settlement between par- 


PACA Docket No. 6373, Dismissal—Settlement between par- 


PACA Docket No. 6381. Dismissal—Settlement between par- 
Saar cee pn as tenon ieee 


PACA Docket No. 6385. Joint account agreement—Guaranty 
against loSS—Evidence—Dismissa] 2.....ccccccccssscsscsnsceesnsesensssssneesinessee 5 


PACA Docket No. 6391. Dismissal—Settlement between par- 
NN a saciatercec ee cele com specter eres ce orescence racine ceteiee eaeaaiice 


PACA Docket No. 6392. Dismissal—Settlement between par- 
PACA Docket No. . Dismissal—Settlement between 
PACA Docket No. 


PACA Docket No. 


PACA Docket No. 
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PACA Docket No, 6441. Dismissal—Settlement between par- 
786 


PACA Docket No 
1036 


PACA Docket No 
786 


PACA Docket No. 6488, Dismissal—Settlement between par- 
sae Sa gases a acca tte cetsere tse ees cea eae cineca . 639 


PACA Docket No. 6494, Dismissal—Settlement between par- 
RO cee eh el cen pe ar ra nore cet eeeiatatnmicis.” 


PACA Docket No. 6503. Dismissal—Settlement between par- 
I carreras cr see ee ae Ee ae ee i 


PACA Docket No. 6508. Dismissal—Withdrawal of complaint 
and counterclaim 


PACA Docket No. 6520 


PACA Docket No. 


PACA Docket No. 


PACA Docket No. 6578. Dismissal—Settlement between par- 


PACA Docket No. 6594, Dismissal—Settlement between par- 


PACA Docket No. 6595. Dismissal—Recovery from carriev........ 


PACA Docket No. 6598. Dismissal—Settlement between par- 
ra asia ape cape cece ae ee ee eccrine 


PACA Docket No. 6601. Dismissal—Settlement between par- 


PACA Docket No. 6611. Dismissal—Settlement between par- 


PACA Docket No, 6612. Dismissal—Settlement between par- 
NOG octini cms ncnteemcgehctet ate ae ee ae 
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UNITED STATES v. ASHLAND FARMS MILK COMPANY, A COR- 
PORATION. (U.S.D.C. Mass.). Denial of injunctive relief— 
Summary judgment—Evidence—Dismissal] -0........:ccccecccsmeccessueeeeeee 


UNITED STATES OF AMERICA v. N. S. CHAPMAN d/b/a CHAP- 
MAN Darry. (U.S.D.C., N.D. Texas). November 22, 1955. 
Violation of act—Milk Order No. 82—Failure to make pay- 
ment to producer settlement fund and administrative assess- 
ment fund—Failure to file complete reports—Failure to 
make books and records available—Summary judgment— 
Exhaustion of administrative ———— of order— 
Permanent injunction. ................... a 
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5954 366 . 6241 420 
5956 785 6242 
5960 960 6244 54 
5961 40 6248 
5971 707 6249 
5971 787 6260 
5971 827 6262 
5983 312 6270 
5990 701 6277 
6012 399 6282 
6014 410 6283 
6015 71 6286 
6016 394 6299 
6020 380 6299 


6022 338 6299 
6034 6302 


6036 6308 
6037 6309 
6039 6318 
6040 6320 
6044 6324 
6069 6328 
6074 332 
6075 6333 
6110 6339 
6126 6344 
6129 6348 
6139 6351 
6143 6352 
6150 6353 
6154 6358 
6158 f 6353 
6160 6356 
6168 6357 
6172 6359 
6172 6362 
6208 6364 
6203 6365 
6204 6367 





DOCKET NUMBERS 


Docket No. Page 
6369 
6369 
6371 
6373 
6377 
6381 
6383 
6384 
6385 
6386 
6387 
6388 
6389 
6391 
6392 
6393 
6394 
6395 
6397 
6398 
6399 
6400 
6401 
6402 
6403 
6404 
6405 
6406 
6407 
6408 
6409 
6410 
6411 
6412 
6413 
6414 
6415 
6417 
6418 
6419 
6420 
6421 
6422 
6423 
6424 
6425 
6426 
6427 
6428 
6429 





DOCKET NUMBERS 


Docket No. Page 
6506 532 
6507 1063 
6508 787 
6509 529 
6513 589 
6514 594 
6516 624 
6517 1074 
6518 574 
6520 729 
6522 786 
6524 686 
6525 675 
6526 686 
6528 1077 
6530 769 
6533 781 
6534 684 
6536 1145 
6537 756 
6542 718 
6543 754 
6544 719 
6545 716 
6547 721 
6548 977 
6556 774 
6557 782 
6560 772 
6561 836 
6563 837 
6564 854 
6566 839 
6567 974 
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JANUARY-DECEMBER 1955 A 

AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 E 
AMENDMENTS Page 
Practicality of amendment not subject to adjudication 790 





Under Secretary may issue amendments 790 
ADMINISTRATIVE PROCEDURE ACT 
Evidence requirement ......0-.::c:cnsenccscsneamenenee ii 790 ' 


ADMINISTRATOR 


Mental processes of administrator not open to inquiry....................._ 790 Bq 


APPLICATION 
Time for FAD Gener ninencimnnnnnnnmnnnnnnnnn esbcoicas + a 


CLASSIFICATION OF MILK 


Milk classification may be determined by the form in which, as 
well as the purpose for which, it is disposed.22.. ui ccemecnemennne D4 


CREDIBILITY OF WITNESS 


Not subject to review... asic RR eel ee et a! 790 
DISMISSAL 

NIN ME I csi ce eccentrics 642 

Failure to allege facts in support of assertions... iscsi ta a ec 641 

Pass ta eens ONE fer See... a 901 

Petitions GEAmrNaAOG WACTL: Tee IIIc cesses 641 

MUR Peas ih oe csssstcceteacssansstnsesinsasisno 265 


Petition set aside as milk made available does not mean furnished... 77 
Petitioner not a handler subject to the Order... nccccsccccsscssssessssesnsesueseenee 901 
Settlement by market administrator’s audit adjustmentz....................... 93 
Aye ennnROIE GE EINE = 5 Soe 93 


DISQUALIFICATION 
NN NN pcs coe Rl a are 77 


i CER 


1186 
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AGRICULTURAL MARKETING AGREEMENT ACT OF 1937—Continued 








EVIDENCE Page 
Page Administrative Procedure Act requirement... eccrine B41 
790 Failure to support petition with sufficient detail 265 
790 Hearing record evidence in support of order and amendments......... 541 
TIAN OO TIUN rote cee eee mea 541 
790 ESTOPPEL 
Market Administrator not estopped from taking action because of 
lack of clarity in bulletins and delay in correcting reports... 541 
790 | FURNISHED 
The term “furnished” means actually delivered, not merely made 
a cnc rerenesaotnenraatie areata 77 
794 
HEARING RECORD 
Sufficiency of evidence in support of order and amendmentae............... 541 
541 INTEREST 
There are no provisions in the regulation under the act or the 
order authorizing the awarding of interest... ccc . 194 
790 
MILK 
Classification 541 
642 Ff Milk regulated under the aCt......2.0:0:000-u01:mnnvnnnnmeninmnmnnmnns 17 
641 : Skim milk sales outside surplus aFea.....ccccccceccsnnrnenmennmnnnnennnnnennnee 541 
901 
ORDER 27 
641 
= I TNONANG:  COUNOITE INO a sesreg ec tse cae ern emer 794 
265 
77 ORDER 41 
901 CN 0 a cheers recency 541 
93 
a ORDER 75 
PI mINORGlan C6 TOON WINNS oe eon sho reece ae 17 
OVERPAYMENT 
m Overpayment to particular producer may not be set-off against 
265 


Naeem aR GIN icin ceesssacsesien nrc camporaaonoe 
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AGRICULTURAL MARKETING AGREEMENT ACT OF 1937—Continued 


PETITIONER Page 


Right to maintain action 


POOL PLANT 
Automatic cancellation of designation 
Designation on annual basis 


Disqualification 


BUN SRMG OP ANGLO: TOV iiss sssc ccc cvceschnncocsoccriean ce east 


Necessity of Health Department approval... 


PRODUCER-SETTLEMENT FUND 


Overpayment to a particular producer may not be set-off against 
producer-settlement fund 


RETROACTIVE DISQUALIFICATION 
Of pool plant 


SALES 


Skim milk sales outside surplus area 


TIME 


Time for filing application 


UNDER SECRETARY 


Under Secretary may issue amendments 


WITNESS 


Credibility not subject to review 


COMMODITY EXCHANGE ACT 


APPLICABILITY OF ORDER 


Ey MMM. TATOO I iste csc osc coacence seis acetecttacasc tesa igmanaeeeccte 


CONTROL OF MARKET 


Allegation that respondents controlled the soybean market ad- 
mitted by default 
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JANUARY-DECEMBER 1955 


ntinued COMMODITY EXCHANGE ACT—Continued 


Page DEFAULT Page 


Constitutes an admission of allegations under rules of practice... 429 


DENIAL OF TRADING PRIVILEGES 
Upon stipulation as to Secretary’s jurisdiction and consent order... 93, 
348, 561, 648, 807. 
DISMISSAL 


Complaint dismissed as to respondent partner who was not an 
active member of the firm and did not participate in any of the 
transactions involved 


Complaint dismissed as to respondents who exercised no super- 
vision or direction or had no direct control of the acts or trans- 
actions in question 


DISSEMINATION 


Dissemination of false and misleading reports admitted by de- 


FALSIFICATION 
Of reports 


FUTURES TRADING 


i UII I TN iiss acip scatseptp tdcrsesctieca ds eae cea 


JURISDICTION OF SECRETARY 


Issuance of final order does not deprive the Secretary of jurisdic- 
tion when such order not yet effective by its terms. 


LEGAL ENTITY 


Defense of separate legal entity of no avail when partnerships 
have the same partners, same office and a common payroll 


LIMITATION IN TRADING 


Futures trading in excess of limit 


ORDERS 


Applicability of order to successor partnership 
INI ania isereneseenesrnincnmanstinltortsaianceiccinniandl: MA IR Ga 
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COMMODITY EXCHANGE ACT—Continued 


REOPENING OF PROCEEDINGS 


REPORTS 
Falsification of report. 


Transmission of false, misleading or inaccurate reports, admitted 
by default 


STIPULATION BY RESPONDENTS 


As to jurisdiction of Secretary and consenting to an ordev...............__ 98, 
348, 561, 643, 648, 807. 


SUSPENSION OF REGISTRATION 
Held in abeyance 


Upon stipulation as to Secretary’s jurisdiction and consent order..93, 648. 


SUSPENSION OF TRADING PRIVILEGES 
I se a gets ss 
Due to falsification of reports 


TRADING 


Futures trading in excess of limit. 


TRADING PRIVILEGES 
Suspension thereof due to admission of allegation by default........... 429 


Termination of suspension 


GRAIN STANDARDS ACT 


ALTERATION OF INSPECTION CERTIFICATE 
Change of description and moisture CONtENE..... nn cccecsceccssinseesesetneseenanssmeee 


INTENT 
AMIR RNIN so att ln ce cucseetvarnptortios 


MISREPRESENTATION OF GRADE 


Alteration of inspection certificate to indicate wheat was of a 
better grade 
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JANUARY-DECEMBER 1955 


PACKERS AND STOCKYARDS ACT, 1921 


ACCOU NTING 


Accounting to shippers on an estimated basis after intermingling 
consigned livestock for sale 


Failure to make full and correct accountings 


ADMISSIONS 


Admission of allegations in complaint by default 
651, 661, 750, 925. 


ANNUAL REPORTS 


Failure to file....... 


BANK FLOAT 
Improperly using bank float 


BILLING 


Billing buyers at incorrect weights and PVices.....cccccccesccmsnensennn . 109 


Billing principals for higher prices than paid. cee 654 


Tesuing falec aecoutite of billitig. 22 es Scat Se 


BOND 
Permitting employee not bonded to engage in dealer operations 


Permitting person not bonded to engage in dealer operations 


Using name of registered dealer to evade bonding requirements 


CHARGES 

Excessive .......... seca pa 468 

[OOS RSE Dearne ENE ee ones eeticaa setae a 8 212, 903. 

For selling livestock after animals were withdrawn from sale 

Improper nee pees ny 100, 109, 654, 903. 

Insurance . : 2 a Pe esti Bese .. 100 

Shed pen . aes Seeks .. 908 

Shelter... see tN eh . hee L . we? 
818 

Yardage ... 
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PACKERS AND STOCKYARDS ACT, 1921—Continued 


CHECKS Page 
Issuing checks without sufficient fUMdS... ocean D8, 750, 


CLEARING SERVICES 


Furnishing clearing services without being registered 


COLLECTING 
Failing to collect payments prompt] y.i....ccecccccccccsoccsccsssssssnessscesnesiusssnnseeansemesee 


COMMISSION 
Assessing commission rates different from those prescribed 


Charging a lower commission than specified in the rate schedule 


COMPLAINT 


CU WANE VENI ils cahecias caida arcesc sms sla rial eshec aa tea 
TUM NT, NNN 9 cesta acc ocicane seb dpceeteies pinouts en oocccnecga Me ee 


CONTRACT 
As established by the evidence 


Failure to fulfill agreement................. 


CREDIT 
Extending credit to a buyer beyond normal credit period 


CURRENT ASSETS 


Meaning of term 


CUSTODIAL ACCOUNT 
Maintaining shortage in custodia] account for shippers proceeds 
4, 200, 281, 356, 739. 


DAMAGES 


Complainant granted reparation for difference between invoice 
PFice and amount received ON TESAC.. nn eceeeccseorssecsseeseenesnenrenemenennn 216 


DEALER OPERATIONS 


Operating as dealer through market agency 


Operating as dealer without registration.......cccccccccccccc--T00, 1058, 1056. 
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PACKERS AND STOCKYARDS ACT, 1921—Continued 


DEALER OPERATIONS—Continued 


Permitting an employee not registered or bonded to engage in 
dealer operations 


Permitting dealers to carry on dealer operations through respond- 
ent market agency. 


Permitting persons not registered or bonded to engage in dealer 
operations 106, 193. 


Permitting unregistered dealer to engage in dealer operations 12, 
350, 664, 667. 


Using name of registered dealer to evade registration and bonding 
requirements 


EMPLOYEE 


Arrangement between respondent dealer and market agency em- 
ployee for purchase of dealer’s livestock at excessive prices 


Permitting employee not registered or bonded to engage in dealer 
operations 


Permitting employee to use trading facilities 203, 208, 1059. 
Preferential treatment to employees 


Purchasing livestock for own account while employed to purchase 
for packer 


Selling livestock for employee....... Scat secrets oa aromas ea 193, 203, 208. 


Sharing profits from speculative transactions with employees of 
market agency 352, 362. 


EVIDENCE 


Failure to sustain burden of proof... . 731 
Market news reports 
Preponderance of evidence 


Solvency 


EVASION 


Using name of registered dealer to evade registration and bonding 
requirements 


ESTIMATED WEIGHT 


Intermingling consigned livestock for sale and accounting to ship- 
per on an estimated weight basis 
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PACKERS AND STOCKYARDS ACT, 1921—Continued 


FACILITIES 
Allowing packer-buyer to use registrants’ facilities in billing pur- 


FAVORED BUYER 


Sales to favored buyer without offering livestock on open market 


FALSE ACCOUNTS 
Commission charges 468, 651. 
Employee transactions re oad 203, 208. 


FALSE RECORDS 
Commission charges 
Employee transactions 2038, 208. 
Purchaser names 281, 669. 
Proceeds 
Weights 


FINANCES 
Checks with insufficient fumds i neeccsssssessseenesuneenssnstuee 
Commingling shipper proceeds with personal funds 
Current assets 


Financing operation of official of respondent corporation by hold- 
ing scale tickets 


License requirements seins ny ane 
RRND EE EUR Secrecy Oy, 


FUNDS 
Commingling shippers proceeds with personal funds. 


Improperly using funds received as proceeds a 
4, 109, 200, 281, 356, 441, 669, 903. 


Issuing checks without sufficient funds 658, 750. 


GOOD QUALITY CATTLE 


Cattle sold for top prices as evidenced by market news reports are 
considered to be of good quality. 
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PACKERS AND STOCKYARDS ACT, 1921—Continued 


IMPROPER ACTS 


Improper charges 
Improper credit 
Improper registration 
Improper use of bank “float” 
Improper use of funds received as proceeds. 
4, 109, 200, 281, 356, 441, 669, 903. 
Inaccurate records 
Incorrect weights and prices... igi ca ecko asec meee nore 
Increased prices—Selling of consigned livestock and repurchase on 
same day at increased prices 


Informing—Using consigned livestock to fill purchase orders with- 
out informing consignors or purchasers. 


109 


INSOLVENCY 
Allegation of insolvency admitted by default. 


Operating business while insolvent 


JURISDICTION OF SECRETARY 
Complaint must be filed within the 90-day statutory period.............. . 456 


KICKBACKS 
Receiving kickbacks on sales for dealers 
TRI I cscs ancausscapaoscaedna iemaesetapceaaaea .. 200 


I cs nicaasen cession anions ocina eae om eda oe 461, 468. 


LICENSE 
Denial of application... .ececccccscccsscsenesssnesenee 
Engaging in business without a Licemse.neecccccccssccusmscssmenneneneeieemeemesne 
Financial requirements 196, 271. 


CN 5c chicos tlacaclssh cece pebeipsoniees auras sngionsaae aca cnet: ease an 
Suspension 461, 465, 468, 651. 


LOWER COMMISSION 


Charging lower commission than specified in rate schedule................ 212 
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PACKERS AND STOCKYARDS ACT, 1921—Continued 


MARK-UP 


Buying consigned livestock from market agency and selling it back 
to that market agency shortly thereafter, pursuant to arrange- 
ment, at marked-up prices to fill purchase orders. 


Purchasing cattle from a market agency with arrangement to 
resell at marked-up prices to fill purchase orders 


Repurchasing, at mark-up, consigned livestock sold dealer, to fill 
purchase orders 193, 208. 


Selling consigned livestock and repurchase on same day at in- 
creased prices 


Selling consigned livestock at marked-up prices without offering 
livestock for sale on open market. 208 


Selling consigned livestock to a dealer and, within the same or 
following day, reselling for him at substantial mark-ups 193 


Selling livestock with arrangement to repurchase at marked-up 
prices and weights to fill purchase orders. 203 


NAMES 


Name of registered dealer used to evade registration and bonding 
requirements 1 :& 


Selling livestock of packer-buyer to packer without disclosing 
IN I a ch rh 350 


True name of purchaser not shown i, 
100, 109, 200, 281, 356, 448, 461, 825. 


True name of seller not shown 


NOTICE 
en ARERR CO CN i ac 732 


OFFICIAL NOTICE 


Market news reports 


OWN ACCOUNT 


Selling own livestock in competition with consigned livestock............. 


Taking into own account poultry consigned for sale on a commis- 
sion basis 


Selling livestock for official of respondent corporation 


Purchasing livestock for own account while employed to purchase 
for packer 








4 A.D. 


Page 


458 


364 
- 208. 
742 
208 
193 


203 


350 


B25. 
448 


732 


276 


356 


61 
69 


23 
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PACKERS AND STOCKYARDS ACT, 1921—Continued 


PARTNER 


Selling consigned livestock to secret trading partnev................... eae 







PAYMENTS 
Failing to collect payments prompt] ye eccecssecssncessesssnsseneesineesnseeeseeee 











Failing to pay for livestock purchased... cceccccsecsse 658, 661, 750, 925. 






PLANTED LIVESTOCK 


Piribael Su Wemecie nt TOKE OM a soscensseasptne antennae 





208 






Paying buyer to purchase planted livestock pursuant to an ar- 
WU cesses csscsecec sspears neceesae cece pcs oat pra ote oee naa 







PREFERENTIAL TREATMENT 







PURO RUIN csc ces eee a Sehr 


SOS CMNNRURI S a Seeeee aea 








PRICES 


Arrangement for sale and resale at increased PTiCeS.....0.......cccccccssue 
203, 208, 364, 458, 742. 








PROCEEDS 


Commingling shippers proceeds with personal fund................ pace 







Praileare: to remit: met: OCC en ansinicnscsesscsssccitencenccicncencntneenesc Oy 2ORZ TER. 





Improperly using funds received aS Proceeds. .....cccccccccsccsnssnenneesnnenn 1, 
4, 109, 281, 356, 441, 669, 903. 





Maintaining shortage in custodial account for shipper’s proceeds... 4, 
4, 200, 281, 356, 739. 











Unauthorized use of shipper’s Proceeds.....cccecccccecssscsssosssseccsspnesssnnessennseninnstesnet . 903 






PROFIT SHARING 


Buying consigned livestock and, upon resale shortly thereafter, 
sharing profits with cattle salesmen pursuant to arrangement... 448 








Purchasing livestock to fill purchase order from dealer and accept- 
ing share in: profite fromm Cranwell cscs ccsctescecsneewis . 208 









Sharing profits from speculative transactions with officers and 
employocm: of rrr icet: Berne Gani scsccciniensicensceens , 362. 
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PACKERS AND STOCKYARDS ACT, 1921—Continued 


PURCHASE AND SALE 


Contract allegations supported by evidence 


PURCHASE ORDERS 


Repurchasing, at mark-up, consigned livestock sold to dealer to fill 
aR SRR re Sn tag Se Sahel ee 198, 208. 


Purchasing livestock to fill purchase order from dealer and accept- 
ing share in profits from transaction 208 


Selling livestock with arrangement to repurchase at marked-up 
prices and weight to fill purchase orders 203 


Purchasing cattle from a market agency with arrangement to 
resell at marked-up prices to fill purchase orders 364 


Buying consigned livestock from market agency and selling it back 
to that market agency shortly thereafter pursuant to arrange- 
ment at marked-up prices to fill purchase orders 


Using consigned livestock to fill purchase orders without inform- 
ing consignors or purchasers 


PURCHASER 


True names not shown 


QUALITY 
Good quality cattle 


RATES 
Assessing rates different from those prescribed...............212, 468, 651, 654. 


RATES AND CHARGES 


Continuation of 
274, 275, 359, 437, 440, 472, 566, 567, 568, 753, 927, 1045. 


Indefinite petition 
Modification of 97, 120, 361, 446. 
Modification of report requiremente............... pos: ee 
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PACKERS AND STOCKYARDS ACT, 1921—Continued 


RECORDS 
Annual reports 
Destroying records 


Failure to keep 
12, 16, 100, 109, 200, 352, 441, 453, 458, 468, 654, 664, 
669, 825, 903, 1046, 1051, 1053, 1056. 


16, 281, 651, 669. 


REGISTRATION 
Evasion 
Improper 
Operating as dealer without being registered 


Permitting unregistered dealer, employee or person to engage in 


dealer operations 
103, 106, 193, 203, 208, 664, 667, 825. 


Suspension 
Due to insolvency 


Due to violations 
198, 271, 448, 658, 661, 739, 742, 750, 925, 1046, 1053. 


REJECTION OF COMMODITY 


Rejection of commodity without reasonable cause 


RENDERING SERVICES 


Rendering services for which not registered 193, 664. 


REPARATION 


Market agency ordered to repay shipper for funds improperly 
withheld . 5 ee a asa 818 


REPURCHASING 
Repurchasing at mark-up prices to fill purchase orders 193, 208. 


RESELLING 
MARS TRAM, TI isis tats costco 
With arrangement to share profits. 
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PACKERS AND STOCKYARDS ACT, 1921—Continued 


SALES Page 


Tgsuinig alee aceounte6? Gale 8 ne eee BOOS 


Selling at marked-up prices without offering livestock for sale on 
open market 

Selling consigned livestock and repurchasing it on the same day at 
increased prices 

Selling consigned livestock to a dealer and shortly thereafter re- 
selling for him at marked-up prices 

Selling consigned livestock to secret trading partner. 


Selling consigned livestock with arrangement to repurchase at 
marked-up prices to fill purchase orders. 


Selling livestock of packer-buyer to packer without disclosing 
name of true owner 


Selling livestock to and for employeeg...........................100, 198, 203, 208, 825. 


Selling livestock to and for official of respondent corporation 
Selling own livestock in competition with consigned livestock 


Selling to favored buyers without offering livestock for sale on 
RRS 2 a 


SALES TICKETS 


Making settlement with buyer at variance with sales tickets 


SCALE TICKETS 


Financing operations of official of respondent corporation by hold- 
ing scale tickets 


SERVICES 


Clearing 


Failure to render services 


PR a i a cen ek sd Se eke 
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PACKERS AND STOCKYARDS ACT, 1921—Continued 


SETTLEMENT Page 


Making settlement with buyer at variance with sales tickets............... 461 


SHORTAGE 


Maintaining shortage in custodial account for shippers proceeds. %, 
4, 200, 281, 356, 739. 


SOLVENCY 


Evidence thereof 


SURETY BOND 


Does not furnish assurance creditors will be fully protected 


Maintenance thereof does not permit unauthorized use of shippers 


TARIFF CHARGE 


Tariff charges apply to selling livestock and may not be made if 


the livestock is not sold 


TIME 
Time limitation for compleint........c.2coc eo 456, 903. 
Time limitation for reconsideration 


Time when complaint is considered to be filed 


TRADING 
Permitting employee to use trading facilities 203, 208, 1059. 


VOLUNTARY GUARANTEE 


The president’s financial standing and willingness to back an in- 
solvent corporation cannot be safely relied upon by shippers 
and producers ath 


WEIGHTS 


Billing buyers at incorrect WeiQhts............ccccccccccssssecssseneeeeneee pececeearengs 


Intermingling consigned livestock for sale and accounting to ship- 
pers on an estimated weight basis 


Selling livestock with arrangement to repurchase at marked-up 
weights to fill purchase Orders... 2....0....000. 0. cou. 
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PACKERS AND STOCKYARDS ACT, 1921—Continued 


WILFUL VIOLATION 


Where practices are engaged in with a careless and negligent 
disregard of the act and regulations and the maintenance of 
accounts in a grossly negligent manner such acts are considered 
to be wilful 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


ABNORMAL DETERIORATION 


Lettuce 


Peaches 


Watermelons 


ACCEPTANCE 


Acceptance of part of shipment satisfies the statute of frauds 


Produce held to have been accepted where buyer delayed notifying 
seller of its condition 


ACCORD AND SATISFACTION 


Necessary requirements 


Need for statement that payment is in full 


ADVANCE 


Failure of buyer to reimburse his agent for payments advanced 
to seller for him 


Failure to refund unused portion of advance 


Failure to reimburse seller for advance 


AGENCY 
Authority 
Apparent authority of agent 
Ratification of agent’s acts. 
Duties 


An agent must exercise reasonable care and judgment and 
keep his principal promptly advised of all material facts... 300 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


” AGENCY—Continued Page 
Establishment of Agency 





Agency cannot be established solely by declaration of agent... 380 
8 Funds 
Misappropriation of principal’s fumds.......ccccccceccsceenceeneemeeneerneeentiet 32 
Purchase by Agent 
Purchase after inspection by Agent... ecea-cccvscccsscsssessereeenseemsennesnanennenne 846 
6 Reimbursement 
é Even if agent acted without authority, if principal accepted 
1. & and ratified the act of its agent, the principal must compen- 
8 . sate agent for expenses incurred in the transaction...................._ 520 
1. In order to be reimbursed for alleged payments, agent must 
4 2 show that payment of charges were made or that agent is 
Maia tow en eh eee 707 
ASSIGNMENT 
8 
Assignment for benefit of creditors as a defemse. ec ccceeccsssssneeennee 688 
0 
BANKRUPTCY 
Tana i NN cineca cece ons as apes a 
9 Giana foc dimnistal ica ceets 785 
. BRAND NAME 
E Known Brand 
a Where complainant sold celery of a specified brand to re- 
{ : spondent but failed to deliver celery of that brand, respond- 
: ent’s rejection was with reasonable Cause... ccecccsecsscseeesemeenseene 71 
; Unknown Brand 
Where purchase was for lettuce of a certain brand but no 
evidence was submitted as to the meaning of the brand, the 
record failed to show that the lettuce was not in suitable 
shipping condition and rejection was without reasonable 
I a anc este tations lal teeceaes ole eae 256 
) 
BREACH 
Of contract ........ Beets eee age neon eae 71, 185, 776, 932. 


a hee 126, 239, 366, 618. 
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BROKERAGE Page 
As an element of damages 


a ee 


Failure to pay brokerage —_—$§$£$_$_$___.._.._......._-....__._...._ 314, 1068. 


Reasonable worth 


CANCELLED CONTRACT 


Where parties entered a new contract, all rights and liabilities 
under the first contract were merged into the second agreement... 54 


CHARGES AND DEDUCTIONS 
Brokerage fees Bee 230, 968. 
Commission 
Crates 
Freight 520, 707. 
NN 5s Na a Be aa 
NI hii rece te es schebecroenaeiee ota eat ta actrees cp ete . 185 


PONS NE 5 cee ce cco sce inicaincnconsanenh nana ooecinseeneiato manera tae es 


NN 2 aN ada ete Stadia nas 
Reselling fees 
NN is at Secs a tieta ce 


COMPLAINT 
RU INI a a saeco saat coh Sp Keke treat teeta saad 


CONFIRMATION 
I i a ae 


Written, confirmation not necessary ic... ee 


CONSIGNMENT 
Allowances 
ANNE RINE RING osc isp veces orcs shee nceessscimerecoe etd 


Failure to prove consignment agreement contained a provision 
requiring evidence Of CONGItION Of PYODUCEK.......cccccccccesccssccsieesnseeeeiesens 
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CONSIGNMENT—Continued Page 


When complainant’s invoice and delivery ticket state that the 
transaction with respondent is a sale and no mention is made of 
brokerage, and no objection is made by respondent, it is con- 
cluded that respondent purchased the produce and that it was 
not a consignment. 


Where consignee alleged that consignor agreed to a modification, 
the burden is on consignee to prove such allegation 


Where contract was changed to a consignment due to condition of 
produce, as alleged by buyer, and seller wished to avoid the con- 
signment arrangement, he was required to show that the buyer 
made material misrepresentation or failed to disclose material 


Where evidence failed to support allegation that shipment was 
changed from sale to consignment, it was held that there was 
no consignment 

Where invoices and instructions are more appropriate to ship- 
ments on consignment the transaction is considered to be a 
consignment 


Where neither party supported respective allegations as to 
whether shipment was made on consignment or as a result of 
a contract, the complaint was dismissed 


CONTRACT OF PURCHASE AND SALE 


Although seller failed to prove produce was shipped to buyer 
pursuant to a contract, buyer was still liable to seller for the 
net proceeds 963 


Providing for acceptance after inspection upon arrival 


Seller is not at liberty to unilaterally change the terms of a con- 
tract by shipping higher grade produce than called for in the 
contract and billing buyer for a higher price than agreed 


Where complainant failed to establish that a contract was entered, 
the complaint was dismissed 164, 929. 


Where complainant’s invoice and delivery ticket state that a 
transaction with respondent is a sale and no mention is made of 
brokerage, and no objection is made by respondent, it is con- 
cluded that respondent purchased the produce and that it is not 
a consignment 


Where each party received a broker’s memorandum of sale, recit- 
ing the terms of the contract, and neither seasonably objected, 
held, a contract was entered on the terms stated. : 


Written confirmation mot NeCeSSALy.......ccccccccessccccsccescsssssccssssesesesssssscesesee 





CUMULATIVE SUBJECT INDEX 


JANUARY-DECEMBER 1955 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


CONTRACT REQUIREMENT FOR SHIPMENT Page 


If the shipment terms of a contract are not followed, the buyer 
may reject the produce 


COST OF EVIDENCE 


Cost of procuring evidence is not a proper element of damages... 


COUNTER-OFFER 


Where a buyer makes an offer and the seller makes a counter- 
offer, neither of which are accepted, there is no contract. 


CRATES 


Right to recover the cost Of Crates .......cceecceeecsssssuesessseee Scopes at Ne. ; 


CUSTOM 


Brokerage charges 


DAMAGES 
EE IE CMI es ect ne tence rotates 
Breach of warranty as to grade. 
Breach of warranty as to suitable shipping condition 
Brokerage 
Claims against carrier 
Cost of reconditioning 
Crates 
Deductions 
Default 
Delivered sale 
Demurrage charges 
Failure to deliver 
Failure to give shipping instructions 


Failure to prove value 


For a larger amount than requested 
For amount requested Omly....ccccccccmscccssscseeensee 


PIN: NNN cae censvesestipdcecs vis nsession ae 
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DAMAGES—Continued Page 


Se I ai eerie . 185 
In transit Leathe er ee Te 
Inspection charges 68, 502. 
Ua NI crea ae ree eerie 
Method of determination in absence of official] reports... 776 
NE CIN esc ccccenee pemeesonenaasicadnete essen O06, 618. 
Permissible expenses on resale 

Promise of protection agsinst: loss... 185 
Protest fees on dishonored CHECK .......:cccccccccecccssecssnesssesesemnesmessinsnnnne en S48, 1095 
Replacement purchase 

Renudiation of contrset...c.... ee a ee 


Resale . 1438, 
155, 280, 248, 288, 316, 371, 380, 511, 634, 723, 759, 
878, 887, 989, 1018. 


RMN TI ssid scicnce ccscemgercteresecr-trespecssncseeeceensrressomen sete tases 


Rejection of commodity without reasonable cause 
230, 248, 288, 316, 371, 380, 511, 634, 723, 759, 878, 944, 
1014. 


Sau CUNO Gos i UE oS ee 

502 

TI NI cna cscesnsccaetchecen eed cictecnrsencne ae eee ; 143 
DEFENSE 

576, 580, 1063. 

Financial inability to pay 168, 378, 534, 1031. 


DELAY 


Delay in transit 


DELIVERED SALES 


Application of suitable shipping condition rule. 484, 492. 


I ATARI 5 A GOT cccooccscs eee ve everson ea essere cae eacer acd eae 


Meaning of term 
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DISMISSAL 
Discharge in bankruptcy 


Failure to prove new agreement contained qualifications. 


Failure to show complainant is real party in interest 
Failure to support allegations in complaint 
Improper party 

Institution of court proceedings. 

In the absence of an agreement 

Recovery from carrier 


Settlement between parties 
192, 262, 344, 345, 427, 540, 639, 785, 786, 898, 1036, 
1144, 1145. 


DISCIPLINARY PROCEEDING 


For repeated and flagrant violations 
596, 1063, 1074, 1077, 1125. 


Obtaining license on basis of false or misleading statements 


DUMPING 


Necessity of obtaining health certificate 


EVIDENCE 
Abnormal] deterioration 
Agency 
Brand name Sigmificancee.......ccccccccccccocsssssessseeeeseee 
Consignment 
Cost of procuring evidence as an element of damages. 
Damages 
Estoppel 
Failure to establish defense that seller breached the contract............. 
Failure to object to brokers memorandum of sale 
Failure to prove new agreement contained qualifications....................... 
Failure to support allegations in counterclaim 


Failure to sustain burden of proof 
179, 239, 256, 300, 388, 366, 406, 420, 618, 858, 929, 963, 
984, 997, 1018, 1025, 1100, 1190. 
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EVIDENCE—Continued Page 


Jurisdiction of Secretary ‘ 2, 869. 
Lack of evidence 759 
Official notice 223, 502, 525, 618, 858. 
Prepomcerance Of evichernce .icssscinincscccssnencccecnccrnsesenssspnsocseenseornssie .223, 300, 420, 502. 
Quality of produce 878 
Receipt of letter duly mailed is presumed... ..cccccccccccscecnseeenennn 399 


Suitable siwamae Condition... 5... . 984 


Garin ce rere eee 878, 984. 


Time of shipment 


FALSE STATEMENTS 


Making false or misleading statements 


FEES 
mrcnerage Tee 5 es icccracnctaretasekean ta eiemetn eke . 963 


cain Pm Shen ee ni a, ee ee . 230 


FINANCIAL DIFFICULTY 
POE Ri RN ORNM o at apclcac eas eccae antec cee acces cee ee 


FLAGRANT VIOLATIONS 


Failure to pay for numerous purchases woh enene! a 
Repeated failure to account... Beier oa eeeaeee spol Ae 
Repeated failure to pay net proceeds 168, 596, 1063, 1077. 


F. 0. B. SALE 


Poem any. ERAT I aeisreccccsccccss ene ee, 
Meaning of term 887, 1090. 
Measure of damages 

Merchantability warranty 


Suitable shipping condition warranty 
148, 245, 248, 256, 320, 380, 511, 627, 723, 846, 887, 1090. 


Transportation 
NN 6 ne ee eee Oe ee 627, 887. 
Not normal 148, 380, 511, 1014. 
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F.0.B. SALE—Continued Page 


Where deterioration of produce upon arrival was not abnormal. 248 


Where no evidence was submitted to show deterioration was ab- 
380 


Where no inspection at destination but produce directed else- 


Where purchaser received wire stating contract was made on an 
f.o.b. basis and made no objection, held, it was an f.o.b. sale 


GOOD COLOR 


NR GRE RON UNN as tates soep a ender 


GRADE 


Breach of warranty as to grade where there are permanent de- 


Ae RN INIE 0G, No ics sndcrasicaebenistesciccag erento psc 


GUARANTEE 
Against loss 
SILO 700 GUIRTRNUOT one eee ee 


HANDLING 
Handling charge 


INSPECTION 
Before purchase 
Certificate 


Rann ERI RONEN oss oscar east chico eaeigsececamn ome ; 40 


JOINT ACCOUNT AGREEMENT 
Damages 
Guarantee against loss 


Necessary expenses 


JURISDICTION OF SECRETARY 


Assignment for the benefit of creditors does not deprive the Secre- 
tary of jurisdiction 
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JURISDICTION OF SECRETARY—Continued Page 
Informal complaint stops the nine month limitation period from 
running 
Jurisdiction of Secretary must be established by the evidence........ 
Over: 
Cherry syrup 
Chestnuts 


ee i a eB es Boers Wea 


IN UN or ee ee 


LACK OF WRITTEN CONFIRMATION 


Failure of complainant to furnish a written confirmation of the 
contract did not affect its validity nor render it voidable at re- 


spondent’s option 


LETTER 
Letter duly mailed is presumed to have been received...........ccc:ecc00- 


LIABILITY 


Of guarantor of payment. 
Of principal for payments by agent 520, 707. 


LICENSE 


CN Na ar 576, 580. 
Revocation of 168, 596, 763, 1063, 1074, 1077, 1125. 


LIMITATION PERIOD 


Where an informal complaint was filed within the statutory period 
of nine months and a formal complaint was subsequently filed 
covering the cause of action stated in the informal complaint, an 
objection to the formal complaint as not being within the statu- 
tory period is without merit 
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LOSS 
Due to misconduct of agent 
Minimizing 

MARKET VALUE OF COMMODITY 


Federal-State Market News Service... Bo na tase wee, 525. 


In the absence of other evidence aide market value may Sa estab- 
lished by the purchase price paid for comparable goods...... 


Net proceeds on resale accepted as the market value 


Official market quotations 


MARKINGS 


Incorrect markings 


MERCHANTABILITY 


Sraplisa witere there im ‘an: L.co-Uy. winless sistas asics 
None where there is a purchase after inspection 


MISREPRESENTATION 


Where complainant alleged that he was induced to enter new 
contract by misrepresentation, the burden of proof is on the 
complainant 54, 174. 


MODIFICATION 


Of contract 


MUTUAL AGREEMENT 


For the formation of a contract, it is essential that there be a 
mutual manifestation of assent to the material terms of the 
contract 


NEW AGREEMENT 


All rights and liabilities of first contract are merged into the 
second contract. 54, 1018. 


Protection against loss 185, 1100. 
PUMUTUIIUOES GE AAW ATT ance ecccptneccbecs : 979 


NOMINAL DAMAGES 


In the absence of evidence as to the actual value of produce 
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OFFER Page 
If not accepted, there iS MO COMETACE...0...ccccccocseccsesecnesnereseersenummeanasemenenDdD4y 892, 


OFFICIAL NOTICE 
Of Federal-State Market News Reports 223, 502, 525, 618, 858. 


ORAL AGREEMENT 
Need not be reduced to writing and Sigmed nn .cccsesssssseeesnseeesenssensenese 


PART PAYMENT 


Application of part payment on several purchases 
Partial payment need not be accepted 


PERCENTAGES FOR ABNORMAL DECAY 


CI eclectic ta ere acta a ela 
126, 256, 380, 887. 


es cee 248 


312, 320, 366, 618, 627, 970. 
a Seca aa le cae ceo crtan eee ee ee ee 


PERMANENT DEFECTS 
Originate in field and thus indicate produce didn’t meet grade at 
shipping point... eh ee a ae a 
PRACTICE AND PROCEDURE 


Continuation on question of damages alone... cececcccccccssccmeecenO9T, 176. 


PRESUMPTION 


That a letter duly mailed was received 


PRINCIPAL AND AGENT 
PROTA SIEGE SU UNE 5 oop eececm teen 230, 1100. 
Agent’s authority from principal’s instructions 
Wee GE aE Wee cee eee 
Liability of principal for payments by agent. 
Ratifieation of agent’s acts 
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PRINCIPAL AND AGENT—Continued 
Undisclosed principal 
Where agent for two principals misappropriated funds...................... 
Where facts show party is purchaser rather than sellers agent. 


PROPER PARTY 


To maintain action 


PROTEST FEES 


PURCHASE AND SALE 

Acceptance of counter-offer completes contract and failure to fur- 

nish written confirmation does not affect its validity......................... 155 
By description 
Evidence submitted indicates no contract was entered 
Failure to make “prompt shipment” as required by the contract 
Purchase after inspection 

256, 288, 338, 371, 420, 484, 492, 846, 944. 

Responsibility of ‘seller on delivered sale. 


Suspended by new contract... Le 1088. 


When evidence indicates transaction was a sale and not a consign- 
WU scsscscascscpssicdiclacctcacsta bec ckes sasseacpc SG naeenia pe laa a as ae Sas cael eee 
Where neither party objected to brokers memorandum of sale, 


such memorandum is considered to have properly set forth con- 
tract terms 


Where original contract was breached and a subsequent offer was 
not accepted 


QUALITY ALLOWANCE 


Only permitted where inspection shows produce arrived in bad 
condition 484, 492. 


QUALITY OF BRAND 


a rg a 


RATIFICATION 
a nn aI eta saucers to eee ein tori 
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REAL PARTY IN INTEREST Page 


Failure to show complainant is real party in interest... ncn 


REASONABLE ASSUMPTION 


As to warranty. 


REBATE 
Failure to pay agreed refund 


RECONSIDERATION 
Time for filing petition 


REIMBURSEMENT 
CO alec 


REJECTION 
With reasonable cause 71, 892, 960. 


Without reasonable cause............... Reet 24, 


148, 151, 228, 230, 248, 256, 288, 371, 380, 399, 502, 511, 
516, 634, 701, 723, 759, 878, 944, 984, 989, 1014. 


REPARATION 


For amount requested only 


For larger amount than requested 


REPEATED VIOLATIONS 


Cause for revocation of license 


REPLACEMENT PURCHASE 
Mm kN i coccrecssce ace eters acces cece de meaansessees eicaie Ra 


RETURN OF COMMODITY 


Without reasonable cause 


RESALE 


MN a a eee ee 


Limitation of loss on resale 
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RESALE—Continued Page 


IO NAA <0 8 a ee) Se 


Permissible expense 


REVOCATION 


Of license 


RIGHT TO RECOVER 


ON ac ca aan rar 


RULES 


7 ames eine seeneiebien: ee 


SALES 


Expenses 


SALES ON CONSIGNMENT 


UIE SENN Ea ca cerca ; 


Uw SU iscsi eatin cheers fang em telippinccaionaoeemmnniomennnsistone 


SIGNATURE 


I lc aoe inguin Mau ES ooo 


STATE 


Statute 
Affect on proceeding under the aCta....ceccccccccccccsencemnennmseneemns ‘ 


STATUTE OF FRAUDS 


NR saat ci gscecnecsccoc hesitates tnoncuktee ntti betes : 


South Dakota 


Tennessee 
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SUITABLE SHIPPING CONDITION Page 


Burden of proof 380, 516, 984. 
Damage in transit. 143, 320, 511, 1014. 


Deomtitietiicnns Eras preeticeny, ComntT UR ancien sesescteinscoegenscernensinioe as 40 
Meaning of term. .248, 320, 511, 627, 723, 887, 1090. 


Diab: aire icaeiies- Te: Asis sink ecient . 866 


Dyk appippbicmibiln: too etEvGrceh: cies nrceccrwl 484, 492. 
Not applicable to sale after inspection 245, 846. 
Where quality of brand not established 


SUSPENSION 


I i he A a eee ee si 


TELEPHONE EXPENSES 


Part of sales expense 


TERMS 
Er CNN i nics eas sc acer cae 


TIME 
For Site Caamigint. onc ee ee ee 


For filing petition for reconsideration 


TRANSPORTATION 


Service not normal 


UNDISCLOSED PRINCIPAL 


Agent may maintain action 


VARIETY 


Bananas 


VIOLATION OF ACT 
Failure to fulfill contract 525, 864. 
WR OUIarieL: Si TN ainsi ccssicsc ste eaesinenemomareiconenae . 214 
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VIOLATION OF ACT—Continued Page 


Failure to pay loss sustained on resale... 

Failure to pay net proceeds 82, 155, 161, 168, 172, 596. 

Failure to pay purchase price or balance of purchase price................ 20, 
22, 24, 29, 38, 42, 46, 48, 50, 52, 60, 64, 66, 121, 124, 
138, 185, 188, 140, 153, 159, 188, 190, 216, 219, 221, 229, 
237, 239, 256, 260, 286, 294, 296, 298, 306, 308, 310, 312, 
327, 329, 331, 334, 336, 338, 343, 376, 378, 390, 392, 424, 
473, 475, 480, 529, 582, 534, 586, 539, 570, 574, 589, 594, 
618, 624, 675, 682, 684, 686, 697, 716, 718, 719, 721, 754, 
756, 769, 772, 774, 781, 782, 837, 839, 841, 844, 852, 856, 
869, 872, 874, 885, 895, 897, 938, 940, 942, 948, 950, 974, 
977, 1009, 1011, 1085, 1087, 1090, 1095, 1098, 1100, 1105, 
1109, 1112, 1134, 1136, 1138. 


Failure to pay reasonable market value 

Failure to pay rebate on purchase price 

Ir I a a ccrsserecoe 
Failure to reimburse agent 

Failure to ship produce meeting contract specification 

Principal’s failure to reimburse agent 


Rejection of commodity without reasonable CAUSe.....ecccccvccsocceemeemsemne 24, 
143, 151, 223, 230, 248, 256, 288, 371, 380, 502, 511, 516, 
634, 701, 723, 759, 878, 984. 


Selling and shipping produce with knowledge that it failed to meet 
grade requirements 


WARRANTY 


Inn Gr IIIT se ee 
Implied warranty 245, 338, 723. 
Not implied in sale after inspectiOre.. ce cccccccenceeccssennsseererccerreeen 944 


Where sale by description........cccccccccsnene 


WRITTEN CONFIRMATION 
Necessity of 


WORDS AND PHRASES 


I cusses ccesndecinesnas ns pcncgeelow Seam bonsbd ach ens 529 
I cccssticsccesisctasccaeicpaiiishierssertanscrceoraeienbeaisetapaa lai SI ae EEE 
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WORDS AND PHRASES—Continued Page 


Closed billing 

Costs of evidence 

Good color 

I asc octets perenne orate ena none ba aa 
Market value 

Marmalade 

Onion plants 

oii ese ee ee se ose rede honee an 
Open billing 

Prompt shipment 

Subrogation 
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ADMINISTRATIVE REMEDIES 
Administrative remedies to be exhausted before appeal made to 


"DO Geet Wate OF Se Ober. ee 


DENIAL OF INJUNCTIVE RELIEF 


Not granted where no evidence of threatened prospective viola- 
EI essences ae ea cate ree acne os scp eteaseruccepmseenb een mses 


EVIDENCE 


No concrete evidence introduced justifying injunctive relief 


PAYMENT 


Failure to make payment to producer settlement fund and admin- 
istrative fund 


RECORDS 


Failure to make records available.....ccccccccccccssssssssessesessessssnssesesssssessesssseseenseeseseesee 


REPORTS 


aR ED RRR NR cscs cincinnati aensta 


SUMMARY JUDGMENT 
i cc atl ataal be 
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